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Current Topics. 


Legal Representation: the Denial of a Right. 

Mr. Ranv.e F. W. Home, President of The Law Society, 
at a special general meeting of that body held on 26th January, 
made a vigorous protest against restrictions placed on the 
legal profession by ‘*‘ bureaucrats in Whitehall.’’ His immediate 
subjects of complaint were No. 18 of the National Service 
(Armed Forces) Miscellaneous Regulations, 1939, and regula- 
tions made by the Board of Trade in connection with Price 
Regulations Committees under the Prices of Goods Act, 1939, 
which deny to persons appearing before the tribunals the 
right of legal representation. The regulation first mentioned 
provides that an applicant may appear in person before the 
Hardship Tribunals, or be represented by a representative of 
any trade union to which he belongs, or by any person who 
satisfies the committee that he is a relative or personal friend 
of the party he proposes to represent, but that “ neither the 
applicant nor Minister may be represented by counsel or 
solicitor.” Mr. Hote described this as “ a gross infringement 
of the constitutional rights of the subject.” A letter from 
the Council of The Law Society to the Minister evoked nothing 
more than an acknowledgment, and they had accordingly 
turned to the Lord Chancellor, who gave a sympathetic hearing 
to the representations put forward. It was understood that 
the regulation was to be modified to the extent of allowing 
applicants who appear before the umpire on appeal from the 
Hardship Committee to be represented by counsel or solicitor, 
and also to make it clear that a barrister or solicitor who 
satisfies the committee or the umpire, as the case may be, 
that he is a personal friend of the applicant shall not be 
debarred on account of his profession from appearing on the 
applicant’s behalf. That was an improvement, but Mr. Hotme 
said that they were far from satisfied. The matter was one 
of principle, and they would continue their efforts in all 
possible directions. With regard to the regulations made on 
10th January in connection with Price Regulation Committees, 
it was pointed out that here again a person who was alleged to 
have contravened the Act was prohibited from appearing 
through a legal or professional, representative. Mr. Hote 
urged that to prohibit legal representation in a matter which 
might lead to the loss of personal liberty was to withhold a 


right which had hitherto been enjoyed by every accused 
person, and he stated that the Council of The Law Society was 
in communication with the General Council of the Bar with a 
view to joint action. The proceedings at the meeting are fully 
reported on p. 81 of the present issue. 


A Practice Point. 

TuEspDAY’s Times records a statement made by Crossman, 
J., in the Companies Court on Monday to the effect that it 
was desirable for the attention of the professional public 
to be drawn to the following practice note in [1923] W.N. 288 : 
“The Judges of the Chancery Division have decided that in 
future it is desirable that in all affidavits for use in court and 
in chambers in the Chancery Division dates and sums of 
money should be written or printed in figures and not in 
words.” 


Insurance Policies: Protection from Forfeiture. 

In our last issue it was stated that legislation was to be 
introduced with the object of protecting from forfeiture 
industrial assurance policies and assurances with registered 
friendly societies. The text of the Industrial Assurance and 
Friendly Societies (Emergency Protection from Forfeiture) 
Bill has now been published. The proposed Act is to apply to 
(a) policies of industrial assurance : (6) policies of assurance 
upon human life effected with collecting societies, not being 
policies of industrial assurance ; and (c) policies of assurance 
upon human life, in respect of which there are separate 
premiums, effected with registered friendly societies other than 
collecting societies; being policies of assurance for an 
amount not exceeding fifty pounds, exclusive of any bonus 
added thereto, which were effected at least two years before the 
first day of September nineteen hundred and thirty-nine and 
were in force immediately before that day.” In the case of 
policies within (a) and (6), a notice of forfeiture served after the 
passing of the proposed Act, under s. 23 of the Industrial 
Assurance Act, 1923, will be of no effect unless it contains a 
statement that application for protection from forfeiture may 
within twenty-eight days be made on the ground that the 
default is due to circumstances arising directly or indirectly 
out of the war. A corresponding provision, suitably modified, 
deals with the case of policies under (c). If the company 
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refuses the application the owner of the policy is enabled 
to appeal to the Industrial Assurance Commissioner or, in 
case of policies under (c), to the Chief Registrar of Friendly 
Societies, who, if satisfied an application ought to be granted, 
may order the policy to be endorsed as a policy protected under 
the Act. Provision is made for reduction of the sum assured 
and, in the case of certain endowment policies, for postpone- 
ment of maturity, where premiums remain unpaid. Provision 
is also made for the reinstatement of policies forfeited on or 
after Ist September, 19539, and before the passing of the 
proposed Act. The Act is not to apply as respects any default 
in the payment of a premium falling due on or after such date 
as may be appointed by Order in Council. 


Billeting Charges for Children: Recovery. 

A circuLaR (No. 1946) has recently been sent by the 
Ministry of Health to county and county boroughs in 
evacuation areas concerning the recovery of billeting charges 
for school children. It would appear that in a large majority 
of cases the amount payable has been settled either by the 
acceptance of an offer made by the parent or by an assessment 
under the procedure laid down in a circular of 4th October 
(1877 and 1877); and that payments under such offers or 
assessments are being duly received. There will, however, 
the present circular states, be a minority of cases of default 
and the necessary action for securing payment will call for 
consideration. The councils are therefore requested to 
instruct their appropriate officers to proceed on the lines of a 
memorandum enclosed with the circular. The memorandum 
emphasises that every effort, e.g., by reminders and inter- 
views with the parents, should be made to obtain payment 
without recourse to legal proceedings, and it is recognised that 
the matter is one in which a large discretion must necessarily 
be left to the responsible officers. But, the memorandum 
states, “it is important that it should be widely recognised 
that billeting charges are debts which must be paid, and a 
few cases of successful proceedings in lucal courts will no 
doubt do much to bring this home to the mind of the public.” 
An appendix to the memorandum contains notes on the legal 
aspects of the appropriate procedure, which will be by civil pro- 
ceeding for recovery of debt in a court of summary jurisdiction 
(Defence Regulations, 1939, regs. 22 (5) and 31a (2)). It is 
pointed out that the restrictions contained in the Courts 
(Emergency Powers) Act, 1939, on the enforcement of an 
order of the court where the court is satisfied that a person 1s 
unable to satisfy a debt by reason of circumstances directly 
or indirectly attributable to the war does not apply to such 
cases, since the Act does not bind the Crown (Attorney-General 
v. Hancock, The Times, 20th November). The Minister is, 
however, anxious that the principles underlying the Act should 
be regarded as applicable, though the notices provided for 


in the Act and the Rules made thereunder should not, of 


course, be served. Under s. 277 of the Local Government 
Act, 1933, a local authority is empowered to authorise any 
member or officer, notwithstanding that such person is not a 
certified solicitor, to institute or defend on_ its 
proceedings before any court of summary jurisdiction or to 
appear before such court. The appendix to the aforesaid 
memorandum points out that in the cases concerned it is 
doubtful whether the section applies inasmuch as the officer is 
acting on behalf of the Minister and not on behalf of the local 
authority, and it does not favour the conducting of such 
cases by the lay officers of the council. 


Children and Young Persons Act, 1933: Home Office 
Circular. 

A LETTER has recently been sent by the Home Office to 
the clerks of county councils, town clerks and clerks of local 
education authorities concerning the recovery of billeting 
charges and expenses occasioned by the sending of evacuated 
children or young persons to approved schools and remand 


behalf 





homes. On the first matter it is stated that the Minister of 
Health has informed the Home Secretary that the scheme 
for the recovery of billeting charges set out in the Ministry 
of Health Circulars, 1877 and 1877a, applies to children 
and young persons committed to the care of a local authority 
as a “ fit person’ under the provisions of the Children and 
Young Persons Act, 1933, who have been evacuated and 
billeted at the 8s. 6d. or 10s. 6d. rate. The Home Secretary 
and the Minister of Health take the view that it is reasonable 
to ask the local authorities to whose care these children 
have been committed to repay to the Government the cost 
of billeting them, and the requisite procedure for the remission 
of the amount due (9s. a week per child) is set out. With 
regard to the other matter the letter states that there have 
been cases in which an evacuated child or young person has 
been sent by a juvenile court in a reception area either to 
an approved school or to a remand home in the reception 
area. The Home Secretary, it is said, has no power to deter- 
mine whether an evacuated child is “resident” in the 
evacuation area or in the reception area for the purpose of 
s. 70 (2) and s. 90 of the Children and Young Persons Act, 
1933, but, on the Government’s principle that reception 
authorities are not to be put to extra expense by reason of 
the evacuation, the Secretary of State suggests with the 
concurrence of the Minister of Health that evacuation authori- 
ties should undertake to bear the expense of the maintenance, 
either in an approved school or in a remand home, of any 
child or young person who has been evacuated from their 
area and been sent by a juvenile court either to an approved 
school or to a remand home in the reception area. 


Recent Decisions. 

In Trebanog Working Men's Club and Institute, Ltd. v. 
Macdonald (The Times, 18th January) a Divisional Court 
(Lorp Hewart, C.J., and Humpureys and Hivpsery, JJ.) 
reversed the decision of a stipendiary magistrate who had 
convicted the appellant society on a charge of having on a 
named date, contrary to s. 65 of the Licensing (Consolidation) 
Act, 1910, unlawfully sold by retail intoxicating liquor, the 
society not then holding a justices’ licence authorising it to 
hold an excise licence for the sale of intoxicating liquor. 
An appeal involving similar facts, except that the appellants 
were a company under the Companies Acts instead of a 
company under the Industrial and Provident Societies Acts, 
was allowed in Monkwearmouth Conservative Club, Ltd. v. 
Smith (The Times, 18th January). Reasons for these decisions 
will be given later. , 


In Brackenborough v. Spalding Urban District Council 
(The Times, 26th January) the Court of Appeal (SLEssER, 
MacKinnon and Gopparp, L.JJ.) reversed a decision of 
Casses, J., and held that a local authority providing cattle 
pens at a market place was not liable in damages to the 
executrix of a man who was killed by a steer which escaped. 
Control and possession of the cattle had not passed out of the 
hands of the owner. 


In Bradford Third Equitable Benefit Building Society v. 
Borders (The Times, 30th January) the Court of Appeal 
(Sir Witrrim GREENE, M.R., and Scorr and Crauson, 
L.JJ.), reversing a decision of Benner, J., on this point, 
held that the defendant borrower’s action in becoming a 
party to an advance by the plaintiff society was induced 
and that the plaintiffs must have known it was induced—by 
misrepresentations as to the quality of the mortgaged house, 
known by the plaintiffs to be false and contained in a brochure 
issued by the builders. The facts were not inconsistent 
with the personal honesty of the directors individually, but 
in this matter the society’s business was conducted fraudu- 
lently, and the plaintiffs were ordered to pay to the defendant, 
by way of damages for fraud, the amount found due as 
the result of the inquiries that were directed. 








Ch 


yn 
th 
ve 
As 


to 





we 








February 3, 1940 


THE SOLICITORS’ JOURNAL. 


[Vol. 84] 67 








Hire-Purchase Agreements and the 


7 e 
Emergency Legislation. 
II. . 
COMPENSATION FOR REQUISITION AND 
ACQUISITION. 
THE provision in 8. 13 of the Compensation (Defence) Act, 
1939, for apportionment to possessors under hire-purchase 
agreements of compensation for requisitioning chattels 
comprised therein applies equally to vessels, vehicles and 
aircraft, compensation being measured under s. 4, as it does 
to other goods, for which the measure of compensation, as 
described in our previous article, was laid down by s. 6. 

It is important, therefore, to study the lengthy and complex 
provisions of s. 4 in order to determine what apportionment, 
if any, can be made in favour of persons in possession of 
vessels, vehicles or aircraft under hire-purchase agreements at 
the time of a requisition or acquisition. 

The total amount of compensation payable under that 
section is an aggregate of a number of items. The principal 
item from the point of view of persons in possession under 
hire-purchase agreements is that under s. 4 (1) (a). This is a 
sum equal to the amount which might reasonably be expected 
to be payable by a person for the use of the vessel, vehicle or 
aircraft during the period of the requisition, under a charter 
or contract of hiring whereby he undertook to bear the cost of 
insuring, maintaining and running the vessel, vehicle or 
aircraft. No account is to be taken, in computing this 
amount, of any appreciation in value owing to the emergency 
(s.4(1) (1)). The compensation is to be considered as accruing 
due from day to day during the period for which the vessel, 
vehicle or aircraft is requisitioned in the exercise of emergency 
powers (s. 4 (2)). The payments, though apportionable as 
accruing from day to day, are not required to be paid at 
intervals of less than one month. Payment is to be made to 
the person who is the owner of the vessel at the time when the 
compensation accrues due (7b.). ‘ 

A provision which specially affects persons other than 
owners who, by virtue of subsisting hire-purchase agreements, 
would be entitled to possession or use of the vessel, vehicle or 
aircraft on the day when compensation accrues due but for the 
requisition, is contained in s. 4 (3). It applies to subsisting 
charters and all subsisting contracts of hiring. In such a 
case the person to whom the compensation under s. 4 (1) (a) 
is paid (i.e., the owner) is deemed to receive it as a trustee 
for the person entitled to its possession or use, if that person 
is someone other than the owner. 

The important word in s. 4 (3) is “subsisting,” and 
accordingly if a hire-purchase agreement is terminated on the 
day when compensation accrues due, the owner, to whom the 
compensation is paid under s. 4 (2), will not hold any compen- 
sation payable after that date for the benefit of the person 
entitled to the possession or use of the vessel, vehicle or 
aircraft under a hire-purchase agreement. As the compensa- 
tion is considered to accrue from day to day during the period 
of requisitioning, the owner will hold any sums received from 
day to day until the date of termination of the hire-purchase 
agreement for the benefit of the person entitled to the 
possession or use of the vessel, vehicle or aircraft, but not any 
sums received after that date. It is submitted that this will 
apply not merely to a case of written termination of the 
hire-purchase agreement, but also to automatic termination 
under a clause providing for automatic termination on the 
occurrence of certain events, such as failure to perform the 
stipulations in the agreement or allowing a judgment to 
remain unsatisfied or a distress to be levied—a clause to be 
found in most modern agreements. 

It will be a moot point whether an agreement is subsisting 
which, though terminated, leaves a subsisting licence to seize 
and enter premises for the purpose, as in Jay’s Furnishing Co. v. 





Brand & Co. [1915] 1 K.B. 58. In that case it was held that 
in spite of a written notice of termination the goods were 
nevertheless still “ comprised” in the hire-purchase agree- 
ment within s. 4 of the Law of Distress (Amendment) Act, 
1908. It is submitted that if the goods are still ‘‘ comprised ” 
in the agreement the agreement must be. still subsisting. 
Whether, however, the hirer will still be entitled to the 
possession and use of the goods until seizure will depend on 
the wording of the clause giving a right of seizure. In most 
cases the wording is unfavourable to the hirer. 

A rather more difficult question would arise as to whether 
the agreement is still subsisting where it contains a right on 
behalf of the hirer to resume the hiring after termination, 
or to buy the goods within a certain period after termination. 
In Hackney Furnishing Co. v. Watts [1912] 3 K.B. 225, the 
Divisional Court refused to decide whether the existence of a 
similar clause resulted in the goods being comprised in the 
agreement. This question had been affirmatively answered 
by the county court judge, but the Divisional Court contented 
itself with saying: “It may be that the true view of the 
clause is that it does not enlarge the estate or interest of the 
hirer, but only gives him a right in contract, and that if the 
goods are not for other reasons to be deemed to be comprised 
under the hire-purchase agreement the clause will not keep 
them under it.” It is obviously correct that it gives the hirer 
a right in contract, and if such a right is still subsisting it 
seems fair to infer that the agreement must also be subsisting. 
Warrington, L.J., in Whiteley v. Hilt [1918] 2 K.B. 808, 819, 
said that such a clause created a contractual interest in the 
goods. It will obviously be a difficult question to decide in 
the case of each individual agreement whether, in spite of 
termination, the hirer is still entitled to the possession and 
use of the goods under a subsisting agreement. 

The second item of compensation arises where an agreement 
is made on behalf of His Majesty for the running of the vessel, 
vehicle or aircraft during the period of requisition by the 
person who, but for the requisition, would be entitled to 
possession or is the owner. The sum payable is “a sum 
equal to the amount of any expenses reasonably incurred by 
that person in connection with the maintenance and running 
of the vessel, vehicle or aircraft during that period, not being 
expenses taken into account for the purposes of para. (@) of 
this subsection ” (s. 4 (1) (b)). This item of compensation 
accrues due at the time when the expenses in respect of which 
it is payable are incurred, and is to be paid to the person by 
whom or on whose behalf those expenses were incurred. 
Payments however are not required to be: madé at intervals 
of less than one month (s. 4 (4)). These payments, it will be 
observed, may be made to persons who would, but for the 
requisition, be entitled to possession, and therefore may be 
made to hirers under hire-purchase agreements. 

Under s. 4 (1) (c) the next item of compensation is a sum 
equal to the cost of making good any damage to the vessel, 
vehicle or aircraft not resulting in a total loss thereof, which 
may have occurred during the period of requisitioning (except 
in so far as the damage has been made good during that period 
by a person acting on behalf of His Majesty (no account being 
taken of fair wear and tear). Under s. 4 (1) (d) a further sum 
is payable where a total loss occurs during the period of 
requisitioning, equal to the value of the vessel, vehicle or 
aircraft immediately before the occurrence of the damage 
which caused the loss. In both of these cases compensation 
accrues due at the end of the period of requisition and is paid 
to the owner (s. 4 (5)). The same difficulty as to the appor- 
tionment of compensation under s. 13 will arise as it does in 
compensation under s. 6 as described in our previous article 
on this subject (84 Sou. J. 52), except that in assessing the 
hirer’s interest it will only be necessary to estimate the value 
of the option of purchase, as compensation for loss of possession 
is already taken into account under s. 4 (1) (a). ~ Total 
loss’ has the same meaning as it has for the purpose of 
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insurance law, and includes “ constructive total loss ”’ (see 
Marine Insurance Act, 1906, ss. 56-62). 

Finally, under s. 4 (1) (e) the last item of compensation to 
be taken into account is a sum equal to the amount of any 
expenses reasonably incurred, otherwise than on behalf of 
His Majesty, for the purpose of compliance with any directions 
given on behalf of His Majesty in connection with the 
requisition. This item accrues due at the time when the 
expenses are incurred and is paid to the person by whom or 
on whose behalf they were incurred. Payments are not 
required to be made at intervals of less than one month 
(s. 4 (4)). 

Where compensation for total loss is paid under s. 4 (1) (d), 
the Crown has the same right to take over an interest in 
whatever remains of the vessel, vehicle or aircraft, and the 
same rights and remedies in and in respect of the vessel, 
vehicle or aircraft, as it would have if the payment had been 
made by the Crown as the insurer under a contract insuring 
that person against the loss (s. 4 (6)). 

The only further points in relation to compensation for 
requisitioning vessels, vehicles or aircraft are that no account 
is taken under s. 4 (1) (a) of any appreciation in value due to 
the emergency (s. 4 (1) (i)) ; no compensation is payable for 
loss or damage to a vehicle or aircraft due to war operations, 
unless it is shown that at the time when the loss or damage 
occurred, the risk of the vehicle or aircraft being lost or 
damaged in consequence of war operations was materially 
increased by reason of the requisition in exercise of emergency 
powers (s. 4 (1) (ii)); and no compensation is payable under 
s. 4 (1) (c) (above) in respect of any damage, if compensation 
in respect of expenses incurred for the purpose of making 
good the damage has accrued due under s. 4 (1) (5) (above). 

“ Requisition ” is defined by s. 17 (1) to mean, in relation 
to any property, “ take possession of the property or require 
the property to be placed at the disposal of the requisitioning 
authority.” ‘‘ Acquisition ” is not defined, but its meaning 
is clear from the fact that the compensation payable in 
respect of the acquisition of any vessel, vehicle or aircraft 
shall be a sum equal to the value of the vessel, vehicle or 
aircraft immediately before the acquisition, no account being 
taken of any appreciation due to the emergency, and no 
account being taken of compensation already paid under 
s. 4 (1) (a) or (c). Compensation for acquisition is paid to 
the owner, and on an application for apportionment under 
s. 13 by a person in possession by virtue of a hire-purchase 
agreement, the same considerations will apply as to the 
respective interests of the owner and the hirer as apply to 
property other than vessels, vehicles and aircraft, and were 
discussed in our previous article on this subject (84 Sox. J. 52). 
There is this difference, however, that in the case of vessels, 
vehicles and aircraft, the total compensation is a sum equal 
to the value immediately before acquisition, while in other 
cases it is a sum equal to the price which the owner might 
reasonably have expected to obtain upon a sale immediately 
before the requisition or acquisition (s. 6 (1)), regard being 
had to the condition of the goods at the time, and no account 
being taken of appreciation due to the emergency. There 
seems to be little, if any, practical difference between the 
two measures of compensation. 

When vessels, vehicles or aircraft are requisitioned and 
subsequently acquired on behalf of His Majesty, the period 
of requisition is deemed to end and the acquisition is deemed 
to take place immediately before the day on which a written 
notice is served on the owner to this effect, or on the day 
when the chattel is sold on behalf of His Majesty (s. 4 (8)). 
Written notice of the sale must be served as soon as possible 
after the sale on the person who, but for the sale, would have 
been the owner. 

The effect of the Courts (Emergency Powers) Act on the 
rights of owners to obtain possession of goods let under 
hire-purchase agreements will be discussed in a further article. 





Criminal Law and Practice. 
SEPARATE TRIALS AND EVIDENCE OF ACCOMPLICES. 
Tue much discussed questions of separate trials for prisoners 
and the necessity for corroboration of an accomplice’s evidence 
were recently again considered by the Court of Criminal 
Appeal in R. v. Barnes and R. v. Richards (The Times, 23rd 
and 24th January). The convictions were for murder, 
and three other persons, one man and two women, who had 
been charged with the appellants, had been acquitted. An 
application for the separate trial of the appellants had been 
refused by the trial judge. The two women had each made 
statements containing evidence against both the appellants. 

With regard to the question of separate trials, the Lord 
Chief Justice said that it was one for the discretion of the 
judge. ‘* Where it appears that an essential part of one 
prisoner’s defence is, or amounts to, an attack on another 
prisoner, there should be separate trials.” The learned judge 
said that it was not the law that there should be separate 
trials where the evidence of one person might inculpate 
another. 

A complete statement of the law as to the judge’s discretion 
on the question of granting separate trials is to be found in 
the judgment in R. v. Gibbins, 13 Cr. App. Rep. 134, where 
the court said: ‘“ The rule is that it is a matter for the 
discretion of the judge at the trial whether two people jointly 
indicted should be tried together or separately. But the 
judge must exercise his discretion judicially. If he has done 
so this court will not interfere, but that is subject to this 
qualification: if it appeared to this court that a miscarriage 
of justice had resulted from the prisoners being tried together 
it would quash the conviction.” 

A miscarriage of justice was said by the court in R. v. 
Bywaters, 17 Cr. App. Rep. 66, 68, to occur when a prisoner 
had been improperly found guilty. ‘It is idle to suppose,” 
the court continued, ‘‘ that a miscarriage of justice has taken 
place if a prisoner against whom there is overwhelming 
evidence suffers some further evidence because another 
prisoner goes into the witness box.”’ It follows from this 
statement of the law that the case of the defence of one 
prisoner incriminating another is not the only one in which 
separate trials might be necessary. Evidence which is 
admissible against one prisoner may not be admissible against 
another, and unless the evidence is already overwhelming 
against that other, this fact usually affords the trial judge 
ample ground for ordering separate trials. The judge, indeed, 
exercises his discretion in favour of separate trials in most 
cases in which the resylt of a joint trial would be substantially 
to increase the weight of evidence against either prisoner as 
compared with the evidence which he would have to meet on 
a separate trial. 

On the question of the necessity for corroboration of the 
evidence of accomplices, the Lord Chief Justice pointed out 
that the women were not called as witnesses for the prose- 
cution, but gave evidence on their own behalf, and the rule 
of corroboration of the evidence of an accomplice did not 
apply to such a case. Even if it did apply, there was ample 
and cogent evidence to make clear what the verdict of the 
jury should be, and the absence of a warning by the judge 
as to the necessity for corroboration did not vitiate it. 

It is, of course, not the law that corroboration of the 
testimony of an accomplice is invariably required (In re 
Meunier [1894] 2 Q.B. 415, at p. 418). The leading statement 
on the practice of the judges is to be found at p. 682 of R. v. 
Tate [1908] 2 K.B. 680, where Lord Alverstone, C.J., approved 
a passage in “ Taylor on Evidence,’ 10th ed., at p. 688: 
“ Judges, in their discretion, generally advise a jury not to 
convict a prisoner upon the testimony of an accomplice 
alone ; and although the adoption of this practice will not 
be enforced by a Court of Review, its omission will, in most 
cases, be deemed a neglect of duty on the part of a judge. 
Considering too, the respect which is always paid by the 
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jury to such advice from the bench, it may be regarded as 
the settled course of practice not to convict a prisoner, except 
under very special circumstances, upon the uncorroborated 
testimony of an accomplice.” ; 

In R. v. Baskerville [1916] 2 K.B. 658, it was held that it 
was not sufficient for the corroboration merely to show that 
the witness in question had told the truth in matters which 
were not connected with the guilt of the accused, but it must 
be corroboration in some material particular tending to show 
that the accused person committed the crime. Lord Reading, 
C.J.. in that case, approved the opinion of Parke, B., in 
Reg. v. Stubbs (Dears 555), that the evidence of an accomplice 
must be confirmed not only as to the circumstances of the 
crime but also as to the identity of the prisoner. 

The reason for the need of warning the jury that the 
evidence of an accompiice is tainted was clearly given by 
Avory, J., in R. v. Smith, 18 Cr. App. Rep. 19, 20, where 
he said that it was because his object in giving evidence 
against a fellow prisoner was to mitigate his own punishment. 
This being so, it might apply also to a case in which accom- 
plices were jointly charged and the prosecution relied on 
evidence given by one of them attacking another. In 
R. v. Heathfield, 17 Cr. App. Rep. 80, two brothers had been 
convicted at quarter sessions of burglary, larceny and receiving 
of watches. The appellant was Harry, but a watch had been 
found in Frederick’s waistcoat in a bedroom which the 
brothers shared and there was a watchcase on the table 
near the bed. This property was not precisely identified 
with the stolen property, but was said to be similar. Frederick 
was questioned by the police with regard to the watch found 
in his waistcoat and said: ‘‘ Harry must have put it there.” 
He was searched and a cigarette case was found upon him 
and as to this he volunteered that Harry had given him the 
case a few days previously as a Christmas present. Both 
of these statements were made in the absence of the 
appellant. Frederick repeated the statements when he 
went into the box to give evidence on his own behalf. The 
appellant dered that the statements were true. Among the 
four grounds on which the court quashed the conviction 
was the following: “It was apparent that if the jury were 
going to convict this man the brother was an accomplice ; 
even if they disbelieved this appellant, still his brother might 
be an accomplice of the thief.” No warning had been given 
to the jury that Frederick was or might be an accomplice. 

On the other hand, in R. v. Martin, 5 Cr. App. Rep. 4, 
which was a case where one of two defendants made a 
statement implicating the other, which the other did not 
deny, the court said that it was one of those cases in which it 
was difficult to apply the rule about accomplices, as if the 
evidence of one was true he was not an accomplice, and if 
the evidence of the other was true, he was not an accomplice. 

Cases in which the evidence of one defendant implicates 
another are thus pre-eminently suited for the exercise of the 
discretion of the trial judge, and the Court of Criminal Appeal 
will be extremely loth, except in special circumstances, to 
interfere with the exercise of that discretion. 








Company Law and Practice. 


Untit the Companies Act, 1929, there was no provision 
enabling a liquidator to disclaim overseas 


Liquidator’s property of the company. Section 267 of 
Right of the 1929 Act now enables this to be done 
Disclaimer— with the leave of the court—the section 
Whether reproduces with certain modifications s. 54 
Binding on of the Bankruptcy Act, 1914, and the 
the Crown. position of a liquidator with regard to 


disclaimer is largely, though not in all 
respects, assimilated to that of a trustee in bankruptcy. 
There are some clear points of distinction between their 
respective rights of disclaimer, e.g., a liquidator requires the 





leave of the court to disclaim any overseas property, a trustee 
in bankruptcy only in certain cases of disclaimer of leaseholds : 
again the period for disclaiming is in the case of a liquidation 
twelve months from the commencement of the winding-up, 
and in the case of bankruptcy twelve months from the 
appointment of the trustee in bankruptcy. There is or may 
be one curious distinction which I have not found referred 
to or discussed in the text-books: it is established that the 
provisions of the Bankruptcy Act relating to disclaimer are 
binding upon the Crown, but it is not, I think, by any means 
clear that the corresponding provisions of the Companies Act 
bind the Crown. If they do not, then a liquidator cannot 
disclaim, e.g., a lease from the Crown, although a trustee in 
bankruptcy, in a proper case, and with the leave of the court 
where such leave is necessary, has that power. 

The Crown is not mentioned in the Companies Act, 1929, 
and accordingly it is not bound thereby, except so far as it 
is affected by necessary implication. As we shall see, in at 
least one respect it is so affected ; but so far as the right of 
disclaimer is concerned, I know of nothing in the Act which 
necessarily implies that the Crown is bound by the exercise 
of such right. Under the Bankruptcy Act, on the other hand, 
the position is very different. Section 151 of the Bankruptcy 
Act, 1914, provides that “save as provided in this Act, the 
provisions of this Act relating to the remedies against the 
property of a debtor, the priorities of debts, the effect of a 
composition or scheme of arrangement, and the effect of a 
discharge, shall bind the Crown” ; and it has been held that 
the provisions of the Bankruptcy Act as to disclaimer of 
overseas property are ‘ provisions relating to the remedies 
against the property of a debtor ” within the meaning of that 
section, and are therefore binding upon the Crown (see In re 
Thomas ; ex parte the Commissioners of Woods and Forests, 
21 Q.B.D. 380). Under the Bankruptcy Act, that is to say, 
there is an express provision (s. 151) which on its true 
construction renders the trustee in bankruptcy’s right of 
disclaimer binding on the Crown. 

The Companies Act so far as I know contains no such 
provision. It may, however, be said that the effect of s. 262 
of the Companies Act is to introduce into the law affecting 
the winding-up of a company the provision of s. 151 of the 
Bankruptcy Act, so as to make that law (including the pro- 
visions as to disclaimer) binding on the Crown. Section 262 
of the Companies Act, it will be remembered, provides that 
“in the winding-up of an insolvent company registered in 
England the same rules shall prevail and be observed with 
regard to the respective rights of secured afd unsecured 
creditors and to debts provable and to the valuation of 
annuities and future and contingent liabilities as are in force 
for the time being under the law of bankruptcy in England 
with respect to the estates of persons adjudged bankrupt.”’ 
There is, however, a twofold answer to such a suggestion. 
First, it has been held (see In re Oriental Bank Corporation, 
28 Ch. D. 634) that the effect of s. 262 is not to introduce into 
liquidation that portion of s. 151 of the Bankruptcy Act 
which takes away the remedies of the Crown against the 
property of a debtor (and it was that portion of s. 151 on 
which the court relied in In re Thomas, supra, when it decided 
that the right of disclaimer in bankruptcy bound the Crown). 
Secondly, the Crown could contend that, as it is not mentioned 
in, and, generally speaking, not bound by, the Companies Act, 
1929, it is not therefore bound by s. 262 of that Act, 
and, accordingly, that s. 151 of the Bankruptcy Act is not, 
by virtue of s. 262 of the Companies Act, made applicable to 
the Crown in a winding-up as distinguished from bankruptcy 
(see Food Controller v. Cork [1923] A.C. 647. per Lord Wrenbury 
at pp. 671-2). 

It would seem, therefore, that there is nothing in the 
Companies Act itself to make the liquidator’s right of disclaimer 
binding on the Crown, and nothing to introduce those provisions 
of the bankruptcy law which have been held to render so binding 
a trustee in bankruptcy’s right of disclaimer. If this view is 
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right, the distinction in this respect between a trustee in 
bankruptcy and a liquidator is curious, and no obvious 
explanation suggests itself; and it may be surmised that the 
distinction was not consciously created by the Legislature. 

As I have indicated above, in at least one respect the 
Crown is bound by the provisions of the Companies Act, 
1929; it cannot set up a claim by virtue of its prerogative 
to be paid its debts in a winding-up in priority to other 
creditors. Certain Crown debts (together with other debts) 
are, of course, expressly made preferential by s. 264 of the 
Act. The Companies Act, 1862 (which did not provide for 
the payment of preferential debts) was not binding on the 
Crown—the Crown was neither mentioned therein nor referred 
to by necessary implication. Accordingly, the provisions of 
that Act relating to the distribution of assets in a winding-up 
did not bind the Crown, which was therefore entitled by virtue 
of its prerogative to be paid any Crown debt in priority to 
other creditors (see In re Henley & Co., 9 Ch. D. 469). This, 
however, is no longer the case. Subsequent legislation (see 
now s. 264 of the 1929 Act) made express provision for the 
payment in a liquidation of certain debts in priority to all 
other debts. Among the preferential debts are assessed taxes, 
land tax, property or income tax, which are debts due to the 
Crown. It is further provided that all the preferential debts 
shall rank equally among themselves. These provisions 
clearly affect the prerogative rights of the Crown, since only 
some and not all Crown debts are given priority, and these 
preferential Crown debts have other debts ranking equally 
with them. This necessarily implies a modification of the 
prerogative. Further, s. 247 of the 1929 Act provides that, 
subject to the provisions of the Act as to preferential payments, 
the property of a company is in a winding-up to be applied 
in satisfaction of its liabilities part passu. The result is that 
the Crown debts specified in s. 264 are to be paid pari passu 
with the other preferential debts and in priority to all other 
debts, whether Crown debts or not, which are not preferential : 
and all debts which are not preferential, whether Crown debts 
or not, are to be paid pari passu after satisfying the debts 
having priority. By assenting to an Act which necessarily 
affects its prerogative rights, the Crown is bound thereby, 
and cannot claim priority in a winding-up except in respect 
of those debts expressly made preferential (see Fo.d Controller 
v. Cork, supra). This, however, does not, I think, have any 
bearing on the question with which I have been primarily 
concerned, viz., whether the liquidator’s right of disclaimer is 
binding on the Crown. 








° 
A Conveyancer’s Diary. 
OnE of the most remarkable things in the legal history of the 
last decade has been the completeness’ with 
which the property legislation of 1925 has 
been assimilated into the general body of 
our jurisprudence. In the first five years, 
or thereabouts, after the Ist January, 1926, the reports and, 
still more, the pages of this and other legal periodicals bristled 
with reports and discussions of decisions upon that legislation. 
During those years innumerable hares were started and 
innumerable red herrings were drawn across the trail. It was 
indeed a form of mild entertainment to find lacune in the 
Acts and to draw attention to possible bizarre results. It 
cannot be denied that in one matter, namely, the reforms in 
the law of co-ownership, the courts co-operated with the 
profession to a remarkable extent in emphasising the 
ridiculousness of some of the new arrangements. I think it 
might be fair to say that the climax of this tendency was in 
the year 1930, when we had the two cases of Re Kempthorne 
[1930] 1 Ch. 268 and Re Newman [1930] 2 Ch. 409. After 
those cases the tendency dies away, and even in the matter 
of undivided shares we soon come to Re Warren [1932] 


1939 Chancery 
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1 Ch. 42, where an entirely different and much more practical 
attitude was assumed. In the ten years following 1930 there 
have been quite remarkably few cases on any of the Property 
Acts of 1925. And indeed it is with some degree of surprise 
that we find no less than two really quite important cases on 
the Settled Land Act in the Chancery Reports for 1939. 

The Settled Land Act was, of course, at the date of its 
passing a far more revolutionary measure than anything else 
that has been done in our property law since the Statute of 
Uses. The old Settled Land Act was mild in comparison 
with it. Under that Act certain statutory legal powers were 
vested in legal or equitable life tenants and various classes of 
persons comparable to life tenants. The Act of 1882 did not 
touch the root of conveyancing, namely, the legal estate. 
The Act of 1925, on the other hand, laid down that, in effect, 
the classes of limited legal and equitable owners on whom the 
Act of 1882 had conferred powers were to have vested in 
them the very legal estate in fee simple itself. That effect 
was to follow in all cases where the land was settled land as 
defined in the Act, and one of the stock difficulties of the late 
1920’s was the exact meaning and effect of s. 1 of the Settled 
Land Act, 1925, whereby the term of art “ settled Jand ” was 
defined. Section 1, as originally enacted, was retrospectively 
amended by the Law of Property Amendment Act, 1926, and 
it is essential that we should consider it as so amended. The 
effect of the amendment was to insert at the end of the section 
the following subsection: ** (7) This section does not apply 
to land held on trust for sale.” There is accordingly an 
absolutely clear cut division between the sort of settlement of 
land which makes land settled land and the sort of settlement 
which makes it land held on trust for sale. This distinction is 
of vital importance for two reasons. First, that settled land 
is and remains realty for the purpose of devolution, while land 
held on trust for sale is not land at all, but is notionally 
converted into money and personalty. The 
importance of this distinction is well shown by the cases on 
undivided shares like Re Newman and Re Kempthorne, and 
on quite a different matter by the recent case of Re Cartwright 
[1939] Ch. 90, to which I hope to refer later in this series. 
The other importance of the distinction between settled land 
and land held on trust for sale is from a conveyancing point of 
view, inasmuch as land held on trust for sale is vested in the 
trustees for sale, and they are the persons to make title to the 
legal estate, while settled land passes to the tenant for life, 
the person having the powers of a tenant for life or the 
statutory owners prescribed by the Settled Land Act, and the 
trustees of it as such have no title at all. 

What then is land held on trust for sale which is excluded 
from s. 1 of the Settled Land Act, and so from the Settled Land 
Act altogether ? By the definition section (S.L.A., 117 (1) 
(xxx)) the definition of trust for sale applicable under 
the Law of Property Act, is incorporated in the Settled Land 
Act. The definition in the Law of Property Act (s. 205 (1) 
(xxi1x)) is as follows: *** Trust for sale’ in relation to land 
means an immediate binding trust for sale, whether or not at 
the request or with the consent of any person and with or 
without a power at discretion to postpone sale.” The result 
is that if land is held on an immediate binding trust for sale 
it can never be settled land, even though there subsist annuities 
or other interests which, in the absence of the immediate 
binding trust for sale, would make it settled land. The 
practical operation of this definition was much canvassed in 
the early years. The difficulties started with In re Leigh’s 
Settled Estates (No. 1) [1926] Ch. 852, a case which did not 
arise on the exact point now under consideration because it 
was tried so early that the Law of Property (Amendment} 
Act, 1926, had not been passed. It was, however, on a 
sufficiently similar point to raise great difficulties in the minds 
of practitioners : for Tomlin, J., as he then was, laid down, in 
effect, that no trust for sale of land was an immediate binding 
trust for sale unless the exercise of it would override all 
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equitable interests in the land, whether or not they had 
priority to the trust for sale. This view was generally thought 
to be a great deal too narrow, and the profession generally 
was inclined to welcome the decision of Romer, J., as he then 
was, in Re Parker's Settled Estates [1928] Ch. 247. In that case 
the learned judge expressly dissented from the decision in 
Re Leigh, and held that * it would, I think, be proper and in 
accordance with the general spirit of the Acts to regard all 
cases in which the whole legal estate, that would otherwise 
be comprised in a settlement, is vested in trustees for sale as 
coming within subs. (7) ofs. 1.” Here, therefore, there is a quite 
different test, and it is the test which the profession has adopted 
ever since. But the difficulty has been that each test has 
behind it the authority of a very learned judge, both of whom 
later became law lords, and both sitting in the Chancery 
Division. Technically, they were therefore both of equal 
authority, and it was always open to anybody to challenge 
either of them. On the other hand, in matters of this kind 
the general practice of conveyancers has considerable weight 
if it has gone on long enough, and there was a tendency to 
suppose that Re Parker would be treated as right by the 
courts for the mere reason that it had been treated as right for 
a dozen years by Lincoln’s Inn. On the whole, therefore, 
most practitioners have followed Re Parker and disregarded 
Re Leigh, but it is satisfactory that in Re Sharpe's Deed of 
Release [1939] Ch. 51, Morton, J., has expressed his approval 
of Re Parker. It is true that Re Parker and Re Sharpe differ 
considerably in their facts, but that is, if anything, an 
advantage. In Re Parker the land was not land held on trust 
for sale but was settled land, because, although the legal 
estate in fee simple was vested in trustees for sale, there was 
outstanding ahead of it a legal term of a thousand years for 
the raising of portions. In Re Sharpe the position was that 
certain equitable annuities were created early in the nineteenth 
century, at which date A was entitled to the legal estate in 
fee simple subject to the annuities. In 1863 he died and devised 
the property to his son in fee simple subject to the annuities. 
The son, who died later, devised it in fee simple to trustees 
upon trust to pay certain annuities, and, subject thereto, for 
the grandson of A absolutely. The grandson devised all his 
estate upon trust for sale and died in 1917. The proceeds of 
sale were limited upon certain trusts, subject to which they 
were to be held for the great-grandson of A absolutely. The 
present trustees of the will of the son of A happened to be the 
same persons as the present trustees for sale under the will of 
the grandson, and it was argued that since they had the legal 
estate upon trust under the son’s will and upon trust for sale 
under the grandson's will, the legal estate was held upon 
trust for sale and the entirety was not settled land. Morton, J., 
held, however, that it was settled land. He did not go upon 
the reasoning of Re Leigh, although under that reasoning 
the land would, of course, also have been settled land 
inamuch as the annuities had priority to the trust for sale. 
He pointed out, however, that if the trustees of the son’s will 
and of the grandson’s will had not been the same persons, it 
would have been pretty clear on the reasoning of Re Parker 
that the legal estate was not so held on trust for sale as to 
bring s. 1 (7) into play. The trustees of the son’s will had the 
legal estate not upon trust for sale but upon trust to pay 
certain annuities and subject thereto for the grandson 
absolutely. The grandson had therefore only an equitable 
interest, and it was this equitable interest which passed under 
his universal devise to his trustees upon trust for sale. The 
learned judge said that it was quite clear that the fact that the 
two lots of trustees happened to be the same persons could 
make no difference. The point was that the trust for sale 
was fastened by the grandson not upon the whole legal estate, 
but only upon that part of the interest in the land which was 
his to impose it upon. All that he had wes an equitable fee 
simple subject to annuities, and it was this equitable fee 
simple and not the legal estate which was held upon trust for 
sale. 





Of course, many cases arise in practice where it is very 
difficult to say on exactly which side of the line the case falls. 
But I think that, on the whole, it is a good working rule to 
inquire what interest was vested in the person who created 
the trust for sale immediately before he created it. -If he has 
only an equitable interest, there can be no question of the land 
falling within s. 1 (7), as he cannot impose an immediate 
binding trust for sale on the whole legal estate. Moreover, if 
he only has part of the legal estate (as, for instance, where 
there is such a term outstanding as there was in Re Parker) 
s. 1 (7) is again inapplicable. On the other hand, if he has a 
legal fee simple subject to equitable charges, it is competent 
for him to impose a trust for sale which will bind the whole legal 
estate, with the consequence that the land will cease to be 
settled land. That is the test : land is held on an immediate 
binding trust for sale if the whole legal estate which would be 
the subject-matter of the settlement if the land was settled land 
is vested in trustees upon trust for sale. That is the doctrine 
in Re Parker; it has been approved by conveyancers for 
upwards of ten years and it now has the express approval of 
Morton, J., in Re Sharpe. 








Landlord and Tenant Notebook. 


A CORRESPONDENT draws attention to the special position 
of ground leases under the Landlord and 


Ground Tenant (War Damage) Act, 1939, s. 13. 
Leases and Part I of that statute, he points out, 
War Damage. = absolves from obligations to repair war 


damage anyone who may be under an 
obligation to repair buildings. Provisions which would 
impose that obligation “ shall be construed as not extending 
to the imposition of any liability . .. to make good any 
war damage ”’ (s. 1 (1)). Later, in Pt. LH, we find s. 4 intro- 
ducing provisions for notices of ‘disclaimer’ and of 
retention” of leases, and by s. 8 a notice of disclaimer, 
subject to judicial power to modify conferred by s. 9, effects 
a surrender of the lease and the destruction of derivative 
interests. While by s. 10 notice of retention impliedly obliges 
the tenant to render the land ** fit.” 

But ground leases (** ground lease ” is somewhat sketchily 
defined by s. 24 as ‘a lease at a rent (or where the rent 
varies, at a maximum rent) which does not substantially 
exceed the rent which a tenant might reasonably have been 
expected, at the commencement of the term created by the 
lease, to pay for the land comprised in the lease, excluding 
any buildings, for a term equal to the term created by the 
lease ’’) are specially dealt with in ss. 13-16; s. 15 (2) dis- 
entitles the tenant from serving a notice of retention, and 
qualifies his right to serve a notice of disclaimer by making 
it conditional on an order of court. The court is, by subs. (3), 
to consider the amount of damage, the length of the residue 
of the term and the rent in consideration to the value, and 
any offers made by the ground landlord to extend the term, 
reduce the rent or otherwise to modify its terms. 

The point raised by our correspondent is this : 
disclaimer be refused by the court, will the ground lessee 
hold the premises without any obligation to make good the 
damage ? 

In my view the answer is “yes”: s. 1 applies, and the 
lessee is excused from repairing. But he cannot, of course, 
avail himself of the advantages of a notice of retention, 
which include suspension of rent till the repairs are done 
or ought to be done (see s. 10). 

I think this conclusion is consistent with the scheme of 
the Act, a measure introduced to modify what has been the 
law for centuries, the leading case being Paradine v. Jane 
(1647), Aleyn 26, which arose out of the Civil War. Since that 
period there has been little war damage committed in this 
country, and consequently little demand to modify the rule 
that as a tenant has an estate by demise and not merely a 


suppose 








72 THE SOLICITORS’ JOURNAL. 





February 3, 1940 





a 





contractual right, doctrines of impossibility and frustration 
cannot help him. 

When the Legislature set about the task of modification, it 
had to consider the peculiar position of parties to ground 
leases: an institution of comparatively recent origin, 
incidentally, and one which is scarcely known in many parts 
of the country. The definition which I have characterised 
as sketchy does adequately describe this relationship, visual- 
ising the lessee as one who makes periodical payments for the 
use of land but has built or paid in advance for the use of 
buildings. It seems consistent with the object of the Act 
to dissociate him from rack rent tenants but to leave him, 
subject to exceptional circumstances, grouped with the 
general class of obligors within the wide net of s. 1, which 
is not limited even to tenants. 

Let us consider more fully the factors to be considered by 
the court when asked to allow disclaimer. They include tie 
amount of damage done to the whole of the premises demised, 
the length of the unexpired term, and the relation of the rent 
payable to the annual value, besides any offers made by the 
ground landlord. These things are specifically mentioned, 
but the court is to have regard to “all the circumstances 
of the case.” Further, if it does allow the lessee to serve 
notice of disclaimer, it may impose terms as to the payment 
of compensation “and otherwise.” The guiding principle 
when deciding whether to allow disclaimer or not is “ if the 
court is satisfied that it is equitable”; in the matter of 
imposing conditions it is “as the court thinks fit.” 

We might now try to imagine a case in which disclaimer is 
likely to be unconditionally refused. Omitting unspecified 
“other circumstances,” we may commence with the extent 
of the damage. Is an application for leave to disclaim more 
likely to succeed if the damage be extensive or if it be trivial ? 
Other things being equal—a fair amount of term left, a normal 
ground rent—is the ground lessee whose building has all but 
been destroyed in a better or a worse position to ask, in the 
name of equity, for leave to disclaim, than the man who has 
had a few windows smashed ? Undoubtedly, the latter has 
a stronger case. 

Now take the factor of the length of term. The damage 
done being middling, the ground rent again normal, will the 
lessee with many years unexpired make a stronger or a weaker 
appeal to a court guided by equity which is asked to relieve 
him of his burdens as well as his rights? This is, perhaps, 
a more difficult question ; but, bearing in mind that the lessee 
will not have to repair the damage if his application be refused, 
yet self-interest will induce him to do something of the kind 
if the lease has long to run ; and a court may well consider it 
equitable to refuse the application out of fairness to the 
ground landlord. Whereas by accelerating the reversion 
when the residue is short, it would give the lessor an earlier 
opportunity of rehabilitating what the lessee would not bother 
himself about. 

Then there is the question of the ratio between rent and 
annual value. When the reservation is “a peppercorn if 
demanded,” this approximates to infinity ; and the definition 
of “ ground lease ” already referred to leaves us wondering 
where we should place the other limit. It taxes one’s imagina- 
tion to estimate how much rent could have been obtained for 
a piece of building ground forty years ago if it was not to be 
used for building on—is one to assume, for instance, that the 
surrounding land was to be subject to similar restrictions ; 
in that case, car parks not having been heard of, the rent and 
the amount which “ substantially exceeds ” it would be low. 
I find it difficult to imagine that the site of an ordinary house 
on, say, one of London’s ducal estates, would have a ground 
rent satisfying the definition if it exceeded £10 a year; while 
the building might be such as would let at between £100 and 
£600. “The relation of the amount of the rent payable 
thereunder to the annual value, immediately before the 
occurrence of the war damage,” then, might be anything 





between £600 divided by a peppercorn and £100 divided by 
£10. So now we have to ask ourselves, given a reasonable 
residue and not unreasonable damage, is it more equitable to 
allow the peppercorn tenant to disclaim or the lessee with 
the much less valuable (pre-damage) building at a higher rent ? 
The latter, I apprehend, would have the stronger claim. 

Of course, if equity has to be done the interests of both 
parties have to be considered, and it may be that the omitted 
test of “ all the circumstances of the case ’’ should include the 
ability of each party to obtain or lay out capital on repairs, 
as well as the landlord’s offers. But, apart from this, it would 
appear that, to take an extreme case, a ground lessee whose 
premises have been slightly damaged and whose term has 
many years to run and whose ground rent is high in relation 
to the value of the premises would have little difficulty in 
obtaining leave to disclaim if he ever had to ask for it, while if 
premises were destroyed shortly before the lease fell in and 
the annual rent was a peppercorn the landlord would be able 
to resist an application. These are extreme cases, and it will 
occur to the practical man that in the one the landlord would 
be only too glad to accept a surrender without any application 
being made, and in the other it is hardly worth opposing it, 
because it will merely delay re-development. Hence, in 
normal cases, the power to grant leave * on such conditions as 
to the payment of compensation and otherwise as the court 
thinks fit to impose ” is of the utmost importance, and makes 
the special provisions affecting ground leases form something 
like a coherent, though not a rigid, whole. And this fits in 
with the answer given to the question mooted ; if disclaimer 
is not allowed, the lessee will hold the premises for the residue 
of the term of years without any obligation to make good the 
damage, as any other tenant would, but subject to whatever 
obligation there may be to pay rent. 





Our County Court Letter. 

THE REMUNERATION OF DENTISTS. 
In a recent case at Manchester County Court (Co-operative 
Dental Association, Ltd. v. Shaw) the claim was for £4 11s. 
in respect of services rendered. The plaintiffs’ case was that 
in December, 1937, they were asked by the defendant’s wife 
to extract one of her teeth which was aching. On the advice 
of the plaintiffs, the patient had all her teeth extracted, viz., 
twenty-nine in all. After the operation, the anesthetist 
advised the dental surgeon that the patient should be taken 
home and given medical attention without delay. About 
nine months afterwards, the patient died from pulmonary 
tuberculosis, which no one had suspected at the time of the 
extraction. The defendant denied liability on the ground of 
the plaintiffs’ negligence. In a reserved judgment, His 
Honour Judge T. B. Leigh held that, in view of the dental 
surgeon’s admissions as to symptoms observed by him, there 
was a degree of negligence in proceeding to complete the 
extraction. This disentitled the plaintiffs from recovering 
their fees and charges, but no opinion was expressed as to 
whether the negligence was such as to justify an action for 
damages against the plaintiffs. It was found, as a fact, 
however, that the negligence continued in providing the 
dentures at a time when the patient's mouth was unfit to 
receive them. Judgment was given for the defendant, with 
costs. 





MARRIED WOMAN’S TRADE DEBTS. 
In Peacock v. Cavner, recently head at Loughborough County 
Court, the claim was for £1 10s. as the price of seven fat hens. 
The plaintiff's case was that the defendant was a fish and 
poultry dealer, and the hens had been sold to her husband. 
The defendant’s case was that she had not ordered the goods 
and did not want them. The goods were supplied on her 
husband’s order, and he should have been sued, as the 
defendant was not responsible for his debts. His Honour 
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Deputy Judge W. Cook held that the defendant was the 


owner of the business, and had been rightly sued. Judgment 


was given for the plaintiff, with costs. 
SALE OF CARAVAN. 

In Spaven v. Metal Caravans, Ltd., recently heard at Coventry 
County Court, the claim was for the return of a caravan or its 
value, viz., £85. The couinter-claim was for £165 as the price 
of a new caravan. The plaintiff's case was that, having a 
used caravan, he had arranged with the defendants for them 
to take it in part exchange for a new caravan. The latter 
was inspected, but certain improvements were suggested, 
which could not be carried out in time for the holiday season, 
On the 10th July, the plaintiff accordingly notified the 
defendants of his decision to have his old caravan back. 
The defendants’ case was that, as the plaintiff had ordered 
a new caravan, he was not entitled to refuse delivery or to 
claim the return of his old caravan. The plaintiff had ideas 
about the interior fittings, which he was told would cost 
£25 extra. The suppliers of steel were unable to promise 
delivery in less than twenty-one days, and the plaintiff 
was so informed. On the 10th July the plaintiff suggested 
that his own timber be put in the floor, and certain further 
work was done on the caravan in accordance with his order. 
His Honour Judge Donald Hurst held that, in view of the 
telephone conversation of the 10th July, in which the plaintiff 
was alleged to have cancelled the contract, the defendants 
were not entitled to proceed with the work on the new caravan. 
Judgment was given for the plaintiff for £80 (or the return of 
the old caravan) on the claim, and also on the counter-claim 
with costs. 


RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
STROKE AFTER ACCIDENT. 
In Smith v. Barter, at Skegness County Court, the age of the 
applicant was fifty-six years. On the 20th September, 1934, 
he had been a horseman on the respondent’s farm and was 
kicked on the thigh by a horse. On the 29th November, 1934, 
the applicant returned to work, but he had a stroke on the 
17th January, 1935. Agreed compensation at the rate of 
7s. 2d. a week was paid from the date of the stroke, but the 
effect of the stroke had been to make his leg worse. Medical 
evidence was given that the applicant could no longer do 
farm work, and he therefore claimed an award of 22s. a week 
as for total incapacity. The respondent’s case was that, but 
for the stroke, the applicant would have practically recovered, 
and his incapacity was not due to the accident. His Honour 
Judge Langman held that the applicant was totally incapaci- 
tated by reason of the state of the right leg. That condition was 
affected by the stroke and two concurrent causes were working. 
The condition was only partly due to the injury, but the 
respondent should pay part compensation. The fact that 
the agreement was made after the stroke did not preclude any 
alteration in the amount awarded, in view of the fact that 
there were fluctuations in the state of the limb. The applicant 
would have been able to earn 20s. a week, and an award was 
made increasing the amount from 7s. 2d. to 10s. 5d. a week 
net, to operate from the Ist November, 1936. 
ACCIDENT TO SCHOOL TEACHER. 

Ix Knighton v. Chesterfield Corporation, at Chesterfield County 
Court, the applicant’s case was that, in 1934, she had been 
putting up decorations in a school at which she was a mistress. 
In falling off a high chair the applicant had endeavoured to 
avoid a child sitting at a desk. In doing so the applicant had 
injured her back, and spinal arthritis had developed in 1939, 
necessitating absence from work from the Ist April to the 
Ist September. An award was therefore claimed in respect 
of this period. The medical evidence was that the applicant 
had had to wear a steel brace; and the restriction in her 
movements prevented her from working during the above 








period. The respondents’ case was that the applicant's 
condition was not due to the accident. She admitted having 
sprained her ankle by slipping on a stone, and she had once 
fallen in the street in a state of collapse. Having a hyper- 
sensitive skin, the applicant felt the pain more than a normal 
person. Moreover, as from the Ist July, the applicant could 
have undertaken supervisory duties and was not. totally 
incapacitated. His Honour Judge Longson held that the 
applicant was tetally incapacitated for the whole period and 
made an award accordingly. An amendment of the claim was 
allowed owing to the addition of a declaration of liability. 


TERMINATION OF COMPENSATION. 

In Powell v. Hawker, at Shrewsbury County Court, the 
applicant had been working as a farm hand in March, 1937, 
and had sustained a fracture of both bones of the left leg 
through being kicked by a cow. Full compensation was paid 
until November, 1938, and 10s. a week had been paid for 
partial incapacity until February, 1939. The applicant was 
now earning 25s. elsewhere, but was still suffering from his 
leg and could not do full work. His case was that the 
respondent would not take him back until he could do a full 
day’s work for a full wage. An award was therefore claimed 
as for partial incapacity. The respondent denied that there 
was any incapacity, and his case was that he had offered the 
applicant the same sort of work as he was now doing at the 
same wage as the other men, ie., £2 1s. The applicant, 
however, preferred to work for £1 5s. in the hope of getting 
£500 as a lump sum settlement. The evidence of the 
applicant’s doctor was that he was not fit for full work, but 
two doctors called by the respondent stated that there was 
nothing to prevent the applicant from doing full work. His 
Honour Judge Samuel, K.C., held that the applicant could 
do full work, and would be well advised to accept the 
respondent’s offer of employment. The compensation, 
however, had been terminated prematurely, and an award 
was made of 10s. a week for two months from the 18th 
February, 1939, with costs. 








Reviews. 


Law affecting Builders. By The Hon. DouGaLt MeEston, 
of Lincoln’s Inn, Barrister-at-Law, and H. E. Prrre-PHecps, 
Solicitor of the Supreme Court. 1939. Demy 8vo. pp. xxxvi 
and (with Index) 267. London: Sweet & Maxwell, Ltd. 
Price 15s. net. 

This book is designed for the assistance of builders, 
contractors and sub-contractors, but solicitors engaged in 
conveyancing will find much useful information here assembled 
in one volume. The legal incidents of the process of building 
are discussed from the stage of inquiries before purchase of 
site to the final stage of selling the property. The results are 
dealt with in Pt. VI, comprising income tax and bankruptcy 
and winding up—according to the success or otherwise of the 
transaction. The book is well documented, and authorities 
are set out in the numerous footnotes. There are the usual 
tables of cases, statutes, rules, orders and regulations. 


Books Received. 

Practical Hints on Draft Leases (including the Emergency 
Legislation). By BK. O. Watrorp, LL.D. (Lond.), Solicitor 
of the Supreme Court, with an Introduction by His Honour 
Judge Lawson CampBeLL. Second Edition. 1940. Demy 
8vo. pp. xxviii and (with Index) 224. London: The 
Solicitors’ Law Stationery Society, Ltd. Price 15s. net. 

Emergency Legislation for Property Owners. By H. HEATHCOTE 
Witurams, M.A., of the Inner Temple, Barrister-at-Law. 
1940. Demy 8vo. pp. xii and (with Index) 180. London . 
Butterworth & Co. (Publishers), Ltd.: Property Owners’ 
Protection Association, Ltd. Price 5s. net, 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


Buildings, E.C.4, and contain the name and address of the Subscriber. In matters of urgency answers will be forwarded by post if a stamped 


addressed envelope is enclosed. 





Black-out Regulations. 


Q. 3673. A, being resident in London on 3rd September, 
the day of the outbreak of war, made arrangements by tele- 
phone to take a furnished cottage from B on a monthly 
tenancy at a rental payable weekly. A having notified B 
on 3rd September, arrived at the cottage late on 5th September 
with an invalid mother and staff, and found that no steps 
had been taken to screen the windows in accordance with 
black-out regulations. Upon complaint being made to B 
on the 5th September, B brought a few inadequate pieces of 
material to act as curtains on the 6th September, which she 
left at the cottage, refusing to erect them herself. In conse- 
quence of A being unable to use lights after dark she vacated 
the cottage on the 7th September, having paid one week’s 
rent. B demands payment for the full month. Would the 
implied covenant that the furnished house should be fit for 
occupation at the time when the tenancy is to begin make 
it obligatory upon the landlord to have windows screened in 
readiness for the tenant’s arrival, or to screen the windows 
effectively as soon as possible after the tenant had occupied. 
A submits that the house was not habitable after dark and 
that she was entitled to rescind the contract of tenancy and 
quit the premises. Is this justified, and are there any 
analogous cases ? 

A. The fact that B brought the material was an implied 
admission that she was responsible for the provision of 
adequate screening. Under present conditions, a house 
is not “ furnished” unless adequate means are provided in 
order to comply with the black-out regulations. As the 
house was not habitable after dark, A was entitled to rescind 
the contract. B cannot therefore claim a full month’s rent. 
There are no analogous cases. 


Execution of Trusts (Emergency Provisions) Act, 1939. 


—DELEGATION OF TRUSTEE’S POWERS. 


Q. 3674. A testator by his will appointed four executors 
and trustees thereof who duly proved the same and have 
completed their administration as executors. They now 
hold the trust property as trustees and one of these trustees 
is now on active service and desires to delegate his functions 
as trustee pursuant to the above-mentioned Act to another 
person who has a life interest in the trust funds under the will. 
We believe that a beneficiary under a trust would not be 
regarded by the court as a suitable new trustee upon an 
ordinary appointment of a new trustee under the Trustee 
Act, 1925, or otherwise, but we are in doubt as to whether 
the same objection would apply in the case of the appointment 
of an attorney by a trustee acting under the authority of 
the Execution of Trusts (Emergency Provisions) Act, 1939. 
We ehall be pleased if you will let us have your opinion as 
to whether in the event of the delegation by a trustee on 
active service of his powers under the new Act to a beneficiary 
of the trust, he would be entitled to the protection of s. 2 (1) 
of the Act in respect of any act or default of the donee under 
a power of attorney. In this case there are three independent 
trustees remaining as well as the attorney, and it so happens 
that the trustee on active service is himself a beneficiary. 
We do not think that there can be any possibility of a breach 
of trust occurring, but your views generally on the subject 
will be appreciated. 








A. Although the court might not appoint a life tenant 
as trustee of the settlement, there is no legal objection to 
such tenant being appointed under express or statutory 
powers. There is nothing in the new Act to prevent a trustee 
delegating his powers to a tenant for life and the delegating 
trustee would be entitled to the protection accorded by s. 2. 


Courts (Emergency Powers) Act and Seizure of Motor Car 
t on Hire. 


(). 3675. We have been asked to advise whether the owner 
of a motor car let on hire prior to the war can, now that 
default has been made by the hirer in payment of his instal- 
ments, re-take possession of the motor car without an applica- 
tion to the court under the Courts (Emergency Powers) Act, 
1939. The price of the car was £200, and the hirer has paid 
one instalment of £10 only. The owner has, since the war, 
given notice terminating the hire-purchase agreement, and he 
is, therefore, according to its terms, entitled to possession of 
his property. Must he apply to the court for leave? If 
his re-taking of possession is a “ remedy” (see s. 1 (2) (a)), 
presumably leave is necessary. We submit that it is a 
right ” very much akin to the right possessed by a mortgagee 
as to which special legislation was necessary (Possession of 
Mortgaged Land (Emergency Powers) Act, 1939), and in chat 
event no leave would be required. The compilers of the 
County Court (Emergency Powers) Rules, 1939, 4 (1) (d), 
do not seem to have contemplated this class of case as being 
one where leave is required, as they speak of “ a sum sought to 
be recovered.” Moreover, if leave is required, can the court 
again bring into operation the agreement ? Our client does 
not wish the hirer to have the car; and even providing the 
court were to give leave, suspended so long as the two instal- 
ments of £10 in arrear are paid, the question will arise as to 
what is the position when the arrears have been discharged. 

A. If the seizure of the car is in pursuance of a licence to 
seize given by the hire-purchase agreement, it will be in 
pursuance of a right and not of a remedy, and it will therefore 
be possible to seize the car without the necessity of an applica- 
tion to the court under the Court (Emergency Powers) Act, 
1939. As you state in your query, it is a similar right to that 
possessed by the mortgagee of land as to which special 
legislation was necessary, except of course, that this right is 
the owner’s right to possession, and the mortgagee’s right is a 
lessee’s right to possession. If, however, there is no licence 
to seize the car, the owner will still be entitled to re-take it as 
of right. A peculiar position will however arise if the hirer 
refuses to deliver it. The owner will then have to resort to 
reception, i.e., a peaceable re-taking of the car. In such a 
case no entry may be made on the hirer’s land without 
permission, except in certain circumstances, which cannot 
have arisen here. ‘‘ Salmond on Torts,” 9th ed., treats 
reception as an “ extra-judicial remedy” (Chap. 5, p. 198), 
and this would appear to be correct, as it can only arise after 
a wrongful taking or detention. Possibly this result was not 
contemplated by the Courts (Emergency Powers) Act, but 
the remedy of reception seems to be suspended without the 
court’s leave. 





The non-party parliamentary group supporting the activities 
of the British Social Hygiene Council have placed on record 
their gratitude for the long services rendered to the group 
by their late chairman, Sir John Withers. 
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To-day and Yesterday. 


LeGaL CALENDAR. 

29 January.—The case of Jewison v. Dyson, concluded in 
the Court of Exchequer on the 29th January, 
1842, was, in effect, a fight between two coroners over a body 
in respect of the fees for examining the violence which had 
made a corpse of it. The plaintiff, claiming to be coroner of 
the Honour of Pontefract in the Duchy of Lancaster, duly 
appointed under a charter of Edward III, alleged that the 
defendant, contriving and intending to injure him and wrong- 
fully to deprive him of his fees, profits and emoluments, 
had held an inquest within his territory. The defendant 
claimed that as coroner for the County of York he was supreme 
in Pontefract. The court, however, upheld the ancient 

charter and found for the plaintiff. 


30 JanuaRy.—The siege of Minorca was a glorious if 
disastrous episode in the history of our 
arms. In 1781 a force of 2,500 men shut themselves up in Fort 
St. Philip to resist an army of 16,000 Frenchmen and Spaniards. 
They held out for six months till only 600 of them remained 
on foot and most of them were fit rather for the hospital. 
General Murray, who early in the siege had rejected a bribe 
of a million sterling to surrender the place, at last capitulated 
when his men could no longer bear arms. Unfortunately, 
the conduct of the defence had been marked by grave friction 
between the General and Sir William Draper, the Lieutenant- 
Governor, who, on their return to England, preferred a number 
of serious accusations against him. On the 30th January, 
1783, a court martial, sitting at the Horse Guards, pronounced 
twenty-seven of the charges frivolous and groundless and 
found him guilty on only two minor points. 


31 January.—Though John Galsworthy, who died on the 
3lst January, 1933, never practised the 

law, there is something legal in the atmosphere which pervades 
his memory. He was called to the bar at Lincoln’s Inn 
in 1890, and, he thoroughly understood the legal mind and 
the technicalities of the profession. Scenes he built up in 
* Justice,” ‘* Loyalties” and “ The Silver Box” bear ample 
witness to this. Those who work in the courts should not 
forget the passion for social justice which inspired his writing. 


| Fesruary.—Lord Wittenham of Wallingford was 
another son of Lincoln’s Inn who attained 
distinction outside the law. Called to the bar in 1879, he 
actually practised for a while, but in 1887, before he had 
time to make any particular mark as an advocate, he was 
appointed Registrar of the Privy Council. After discharging 
the duties of that office for nine years he went into Parliament 
and finally was raised to the peerage in 1918. 


2 Fepruary.—On the 2nd February, 1791, the Thames 
overflowed its banks, the water rushing 
through Palace Yard and into the great door of Westminster 
Hall. It undid all that had been accomplished in many 
weeks to render the courts there dry, warm and comfortable 
by means of braziers and stoves. The river remained in 
possession for two hours and boats rowed up to the Hall to 
bring out those who wanted to leave. 


3 Fesruary.—On the 3rd February, 1753, Serjeant Adams, 
Recorder of London, became a Baron of 
the Exchequer. He owed his promotion to the fact that 
George II had taken a liking to him on the occasions when 
he had made the report on the convicts under sentence of 
death in Newgate at the end of the Old Bailey sessions. 
Thus, when the ministers disagreed as to who should be 
appointed to succeed Mr. Baron Clive, the King settled the 
matter, saying: ‘I vill haf none of dese. Gif me der man 
mit der dying speech.” The end of Adams, like his office, 
came from the Old Bailey, for he caught gaol fever while 
presiding there in 1773, and died soon after on circuit at 
Bedford. 





4 Fresruary.—Lord Chief Justice Richardson died on 
the 4th February, 1635, in his sixty-seventh 


year. He was buried in Westminster Abbey. 


THe WeEeEK’s PERSONALITY. 

The monument of Chief Justice Richardson still stands in 
Westminster Abbey near the door to the cloisters. There 
his bust portrays him with robes, ruff, judicial cap and collar 
of SS. He it was who played the central part in that 
incident at the Salisbury Assizes in 1631 when, according to 
the report, a condemned prisoner “ject un brickbat a le 
dit Justice que narrowly mist.” As he was bending forward 
at that moment the missile flew high and knocked off his 
cap. When his friends congratulated him on his escape 
he said: “ You see now, if I had been an upright judge 
I had been slain.” He had a ready wit of which he tended 
to abuse so that some called him the “ jeering judge.” Of 
his learning and capacity as a lawyer there seems to have 
been no doubt but the times were difficult and he did not 
escape a suspicion of weakness, though perhaps the hot 
passions of partisanship made the actions of one who sought 
to administer impartial justice seem like a series of com- 
promises. His judicial career extended over eight years. 


BLAMING THE Law. 

Sometimes transgressors of the law make the law itself 
their excuse. Thus, two respectable middle-aged East End 
mothers who were recently charged before Mr. Metcalfe 
with stealing twenty-two pairs of mittens from a shop pleaded 
that on the fatal day they had met in that very court to listen 
to a case involving some friends of theirs, that afterwards 
they had gone away and had some drinks and then more 
drinks and that they were still dazed by the effect of these 
refreshments when they did the deed. A little while ago 
Sir Robert Dummett had a delightful case before him at 
Bow Street. A man had been seen leaning against a horse 
outside the Law Courts. When the animal had shifted its 
position he had crashed to the ground and now he was charged 
with being drunk. When asked why he had been leaning 
against the horse he replied, unsmiling, in a small precise 
voice : ‘“‘ I was very worried, your worship. I had to appear 
in a case at the Law Courts and it worried me. I think the 
excitement of the Law Courts and the cold outside were 
responsible.” When pressed he admitted that he had had 
a pint of ale but the magistrate genially discharged him under 
the Probation of Offenders Act, warning him not to get so 
worried in the future. 


CapTAIN Kipp AT THE MICROPHONE. 

The B.B.C. recently made a very realistic job of their 
reconstruction of the trial of Captain Kidd at the Old Bailey 
in 1701 on charges of piracy and murder. Perhaps for 
dramatic effect the stress was rather too much on his 
truculence. One hardly got the impression that here was 
a man who had honourably followed his calling on the sea 
till middle age, prosperous, respected and trusted, and that 
only after that did opportunity turn him into a rather half- 
hearted pirate. He was no illiterate salt-water thief but could 
write a letter with style and clarity which compared very 
favourably with the productions of Lord Belloment, Governor 
of New England, who arrested him. To modern ears the form 
of the indictment for the murder of his gunner probably 
sounded most strangely over the ether. It declared “ that 
the aforesaid William Kidd, with a certain wooden bucket 
bound with iron hoops of the value of eightpence which he, 
the said William Kidd, then and there had and held in his 
right hand, did violently, feloniously, voluntarily and of his 
malice aforethought beat and strike the aforesaid William 
Moore in and upon the right part of the head of him the said 
William Moore, a little above the right ear of the said William 
Moore, then and there upon the high sea, in the ship aforesaid 
and within the jurisdiction of the Admiralty of England 
aforesaid,” and so on for a good deal more. 
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Notes of Cases. 


Court of Appeal. 

The ‘‘ Amazone.” 
Slesser, MacKinnon and Goddard, L.JJ. 14th December 1939. 
INTERNATIONAL LAw—ForeIGN Minirary AtrTracHE—CLAam 

BY WIFE FoR PossEssION OF YacHT—DrIPLoMATIC 

PriviLeces Act, 1708 (7 Anne, c. 12), s. 3. 

Appeal from Langton, J. 

The defendant was Assistant Military Attaché at the 
London Embassy of a foreign state. His wife sought possession 
of a yacht which was registered at Antwerp in his name, 
and which he contended was owned by him. It was then 
in his possession. A warrant of arrest was issued at the 
instance of his wife by the Court of Admiralty. He entered 
a conditional appearance to the writ under protest, being 
unwilling to submit to the court’s jurisdiction. The wife’s 
case was that the yacht had been bought by her, and that 
everything her husband had done in connection with it 
was done as her agent. Langton, J., had set aside the 
writ on the ground that the defendant was immune from 
process as being entitled to diplomatic privilege. 

Stesser, L.J., dismissing the plaintiff's appeal, said that 
it had been argued that the defendant could not invoke the 
Diplomatic Privileges Act, 1708, s. 3, unless he showed that 
the property in question was actually his. The statute was 
not exhaustive of the common law on the subject of diplomatic 
privilege (Parkinson v. Potter, 16 Q.B.D., 152). Neither 
an ambassador nor one of his suite could be defendant to 
an action in which his goods might be seized. The defendant 
was sued us one claiming an interest in the yacht, and, as a 
person entitled to diplomatic immunity, he could have the 
writ set aside at common law if not under the statute. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: Pilcher, K.C., and O. Bateson ; 
and Boyes (for Naisby on active service). 

Souicirors: Janson, Cobb, Pearson & Co; 
Harwood & Tatham. 

{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Pitchers, Ltd. v. Plaza (Queensbury), Limited. 
Slesser, MacKinnon and Goddard, L.JJ. 15th December, 1939. 
PRACTICE — SUMMONS UNDER Orb. XIV — Derenpant 

SEEKING LEAVE TO DEFEND AcTION—ARBITRATION 

CLAUSE—STEP IN THE PROCEEDINGS—ARBITRATION ACT, 

1889 (52 & 53 Vict., c. 49), s. 4. 

Appeal from Asquith, J. 

The plaintiffs sued the defendants by specially indorsed 
writ for £3,000 as the amount due for work and labour done 
and materials supplied as per architect’s certificate dated 
the 9th September, 1939, issued pursuant to a_ building 
agreement dated the 12th April, 1937. By cl. 25 (f) of the 
agreement “ Upon expiration of the defects liability period 
stated in the appendix or if no period stated then within six 
months after completion of the works or upon completion of 
making good defects under cl. 13 hereof, whichever is later, 
the architect shall issue a final certificate of the value of the 
works executed by the contractor and such final certificate 
save in cases of fraud, dishonesty or fraudulent concealment 
relating to the works or materials or to any matter dealt 
with in the certificate and save as regards all defects and 
insufficiencies in the works or materials which a reasonable 
examination would not have disclosed shall be conclusive 
evidence as to the sufficiency of the said works and materials 
and of the value thereof.” By cl. 26 (6) “. . . in case any 
dispute or difference shall arise between the employer and the 
architect on his behalf and the contractor, either during the 
progress or after completion of the works or after the deter- 
mination, abandonment or breach of this contract, as to 
the construction of this contract or as to any matter or thing 
arising thereunder ... or as to the withholding by the 


Willmer, K.C., 


Stephenson, 





architect of any certificate to which the contractor may claim 
to be entitled, then either party shall forthwith give to the 


other notice of such dispute or difference and such dispute or 


difference shall be and is hereby referred to the arbitration 
and decision of ” an arbitrator. The defendants opposed the 
signing of final judgment. 
on the I&8th October, 1939, alleged that the work was not in 
accordance with the priced schedule, that the quantities 
of certain materials were not correct and that there was a 
defence to the action. It was also alleged that the plaintiffs’ 
account took sixteen months to prepare, and that the 
defendants did not have an opportunity of examining it till 
June or July, 1939, that it involved the examination of 
several complicated factors, and that, as on the 11th August, 
1939, the architect was informed that the account would 
be disputed, he was not entitled to give the final certificate 
on which the proceedings were based. The affidavit continued 
* Tn the circumstances, a dispute having arisen, the provisions 
of the said building agreement for a reference to arbitration 
are operative and in particular cl. 26 (b) is applicable.” It 
continued: *‘ But the defendants, if so advised, would be 
willing for the action to be referred to the Official Referee.”’ 
The master gave leave to sign final judgment. An appeal 
was entered and a stay of execution was ordered. No 
application to stay the action in accordance with s. 4 of the 
Arbitration Act, 1889, had been made. When the matter 
came before the judge, leave was given to apply to stay the 
action in the proper form, and that matter was before him 
on the adjourned hearing, together with the original appeal 
against the master’s decision giving leave to sign final 
judgment. He dismissed the appeal so far as related to 
staying the proceedings, but gave leave to defend the action. 
The defendants appealed on the ground that he was wrong 
in refusing to stay the action under the arbitration clause. 

Siesser, L.J., dismissing the appeal, said that before the 
master all the matters proceeded on the question whether 
judgment should be signed, the defendants maintaining that 
they had a defence. The question on this appeal depended 
on (1) whether the defendants had taken a step in the action 
and precluded themselves from raising the matter of arbitra- 
tion, and (2) whether they ever complied with the requirements 
of the arbitration clause. On the second point, the plaintiffs 
contended that they had never given the necessary notice to 
refer the matter to arbitration. The only letter which might 
be said to comply with the clause was one of the 28th 
September, 1939, but it was written months after the dispute 
arose and was not notice given * forthwith ” to the plaintiffs. 
Earlier letters to tHe architect vaguely referring to the 
arbitration clause were not written to the other party to the 
dispute. The defendants failed on that point. On the first 
point, the defendants took a step in the action when they 
appeared before the master and asked leave to defend it. 
There might be difficult cases where an application to stay 
was made at the same time as leave was asked to defend. 
In such cases there might be questions whether those matters 
taken together constituted such a step in the action as to 
preclude the defendants from relying on their request for a 
stay. This case was entirely different. A step was taken 
in the action when the summons to sign final judgment was 
answered by affidavit, without any application to stay the 
action on the ground of the arbitration clause. 

Mackinnon, L.J., agreed. 

GopparD, L.J., agreed and said that he was not satisfied 
that if a defendant filed an affidavit in answer to an application 
for judgment under Ord. XIV, although he might raise the 
arbitration clause, it might not be said that he had taken 
a step in the action, unless at the same time he had taken 
out a summons to stay the action. 

CounseL : Stephen Chapman ; Field, K.C., and G. Gardiner. 

Sonicitors: Morrish, Strode & Searle; Wylie Patterson 
and Herring. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


The affidavit filed on their behalf 
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Bomford v. Osborne (Inspector of Taxes). 


Scott, Clauson and Goddard, L.JJ. 
20th December, 1939. 


Revenve—Income Tax—Srincte Mixep Farm workep 
AS A Unit—VEGETABLES PRODUCED FoR Human Con- 
SUMPTION—ASSESSMENT—INCOME Tax AcT, 1918 (8 & 9 
Geo. 5, c. 40), Sched. B, r. 8. 

Appeal from Lawrence, J. (83 Sox. J. 624). 

The appellant occupied some 553 acres of land, of which 
some 238 acres were assessed as nurseries or gardens for the 
sale of produce. All his land was worked as a single mixed 
farm in one unit. He employed ordinary farm labourers, who 
were not highly skilled. He was a registered producer under 
the Pigs Marketing Scheme, and kept cattle, sheep and 
poultry for fattening and sale. His employees worked 
indiscriminately on the whole farm. There were no glass- 
houses on the Jand, and no nursery work was done on any 
part of it. The methods of cultivation were the ordinary 
accepted agricultural methods. The basis of the assessments 
made on the appellant for the year ending the 5th April, 1937, 
was that 238 acres were occupied as nurseries or gardens for 
the sale of produce, and that tax was payable in respect of the 
profits thereof under r. 8 of the Rules Applicable to Schedule B 
of the Income Tax Act, 1918, which rule provided that 
profits arising from lands occupied as nurseries or gardens 
are to be estimated according to Sched. D, i.e., by reference 
to the profits of the year preceding the year of assessment. 
As to the remaining acres, they were occupied for the purpose 
of husbandry only and fall to be assessed under the general 
provisions of Sched. B by reference to annual value. 
Lawrence, J., upheld the assessments. The appellant 
appealed. 

Scott, L.J., delivered a dissenting judgment. 

Ciauson, L.J., dism.ssing the appeal, said that he could 
not extract a clear principle from Lowe v. Inland Revenue 
Commissioners, 21 Tax Cas. 597. It was best to consider 
the question as one of principle and on that his lordship 
was in agreement with the views of Finlay, J., in Dennis 
v. Hick, 19 Tax Cas. 228. The assessing authority had 
to consider (1) whether the whole farm was used for the 
purpose of gardens for the sale of produce, and if not 
(2) whether any and what part of the area in question was 
so occupied. When that part was found r. 8 must be applied. 
These were questions of fact and degree. The Commissioners 
here addressed themselves to the right questions, and were 
justified on the facts in answering them as they had. 

Gopparp, L.J., agreed. 

CounsEL: Sir William Jowitt, K.C., and Graham-Dizon ; 
The Solicitor-General (Sir Terence O'Connor, K.C.), and 
R. Hills. 

SOLICITORS : 


Revenue. 
[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


Temperance Permanent Building Society v. Isles. 
MacKinnon, Clauson and Goddard, L.JJ. 
21st December, 1939. 


MortcaGE — ARREARS IN INSTALMENTS — MORTGAGOR 
VACATING PremMisEsS—No AppRESS FOR SERVICE—Sum- 
MONS FOR LEAVE TO TAKE PossEession—Notice—Courts 
(EMERGENCY Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), s. 1 
(2)—R.8.C. Ord. LXVII, r. 6. 

In 1931, a mortgagor mortgaged his dwelling-house in 
Cedar Grove, Southall, to secure a loan of $525, which he was 
liable to repay by monthly instalments of £3 4s. 9d. The 
mortgage deed provided that if the instalments were three 
months in arrears the mortgagees should be entitled to enter 
into possession and exercise their statutory power of sale. 
In July, 1939, the arrears were £16 10s. 11d., and the mortgagor 
wrote to the mortgagees that he was handing over the keys 


Ellis & Fairbairn; Solicitor of Inland 





of the house, that he could not continue the payments and 
that he had failed to sell the property. The address given 
on the letter was Cedar Grove, but the mortgagor indicated 
no place where he was residing and the premises were found 
vacant. The mortgagees took out a summons under the 
Courts (Emergency Powers) Act, 1939, s. 1 (2), for leave to 
take possession of the house, but could not effect personal 
service on the mortgagor and affixed a copy of it to the front 
door. Crossman, J., held that personal service could not be 
dispensed with. The mortgagees made an ex parte application 
to the Court of Appeal. 

MacKinnon, L.J., said that under R.S.C., Ord. LXVII, 
r. 6, notice could be substituted for service. Notice of the 
proceedings should be advertised in the Daily Express 
newspaper and a copy of the notice should be posted on the 
door of the house. This must be done again. If the mort- 
gagor did not appear the mortgagees could return to the 
master and ask for an order on the summons, 

CounsEL: Hewins. 


Soticitors: Shaen, Roscoe & Co. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Sotherden v. Sotherden. 
Slesser, MacKinnon and Goddard, L.JJ. 
17th January, 1940. 


Divorce—Wire’s PETITION ON GRoUND oF DeseRTION— 
Wire IN Mentat Hospitar witxin Statutory PEeriop 
WHETHER HusBanD GUILTY OF DESERTION— MATRIMONIAL 
Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6, ¢. 57), s. 2 (b). 
Appeal from a decision of Buckunill, J. 

The parties were married in 1915. In 1931 the wife 
petitioner was obliged to go to a mental hospital. The 
husband visited her on two or three occasions, but in July, 
1932, he went away and she had not seen him since then. 
In September, 1936, the petitioner left the mental hospital 
and in November, 1938, she began proceedings for a divorce 
on the ground that her husband had deserted her for at least 
three years immediately preceding the date of her petition. 
Bucknill, J., refused to grant her a decree on the ground 
that the fact that she was in the mental hospital until 
September, 1936, prevented her from showing that she was 
deserted for the statutory period. The petitioner appealed. 

Stesser, L.J., allowing the petitioner’s appeal, said that 
in his opinion the judge was wrong in holding—there being 
evidence of the husband’s desertion in 1932—that the fact 
that the wife was in a mental hospital prevented her from 
alleging desertion for three years immediately preceding the 
date of the petition. He thought that the judgment of 
Lord Merrivale in Pulford v. Pulford [1923] P. 18, was correct. 
In that case, where the wife had been in a poor law asylum, 
Lord Merrivale said that in order to ascertain whether there 
had been desertion the whole conduct of the parties must bé 
reviewed ; desertion was not withdrawal from a place but 
from a state of things. Applying that case, it was right to 
say that in the present case the husband had withdrawn from 
the state of things to which his wife had a right while she was 
in the mental home. The withdrawal clearly took place in 
1932, and the mere fact that it was not possible to have a 
matrimonial home made no difference. In his opinion the 
petitioner was entitled to succeed. The appeal must be 
allowed and a decree nisi granted. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounseL: S. J. Wilson Price, for the appellant. 
respondent did not appear and was not represented. 

Soxicrrors : Montagu’s and Cox & Cardale, for Snell & Co., 
Tunbridge Wells. 


[Reported by H. A. PALMER, Esq., Barrister-at-Law.] 


The 





The Bankruptcy sub-office at 87, High Street, Portsmouth, 
was closed on 3lst January, and from now on the work will 
be dealt with by the Official Receiver in Bankruptcy for the 
district from 10, Rockstone Place, Southampton. 
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Appeals from County Courts. 
Powell v. Great Western Railway Co. 
Slesser, MacKinnon and Goddard, [.JJ. 

12th December, 1939. 

WoRKMEN’S CoMPENSATION—RatLway  FirEMAN—YOUTH 
FIRING SHOTGUN AT ENGINE—FIREMAN INJURED—LIABILITY 
or Rattway. 

Appeal from Worcester County Court. 

A fireman employed by the railway company was working 
on a freight train travelling from Stourbridge to Pontypool 
Road when it was held up by a signal and slowed down to a 
walking pace. One of three youths in a field by the line 
deliberately shot at the engine with an air gun, injuring the 
fireman’s eye. The youth was later convicted under the 
Offences Against the Person Act, 1861, s. 34. His Honour 
Judge Reeve made a declaration of liability under the 
Workmen’s Compensation Act, 1925, on the part of the 
company. 

Siesser, L.J., dismissing the company’s appeal, said that 
it was brought on the ground that the man had not shown 
that his work brought him into a position where the risk of 
being injured by a shot was greater than in the case of any 
other person. A workman who had to work in a particular 
place was subject to the particular risks of it, and an accident 
occurring to him while legally working there was one arising 
out of and in the course of his employment ( Willis’ ‘* Workmen’s 
Compensation ” (32nd ed.), p. 102: Upton v. Great Central 
Railway [1924] A.C. 302). Applying the principle in Thom v. 
Sinclair [1917] A.C. 127, this man was required to be on the 
engine and while there was subject to the particular risk of 
a shot being aimed at it by this youth. The accident arose 
out of his employment. 

Mackinnon and Gopparp, L.JJ., agreed. 

CounsEL: Paull, K.C., and Bertram Reece ; Beney. 

Soxicrrors : A. G. Hubbard ; Kenneth Brown, Baker, Baker. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
Attorney-General ». Wimbledon Corporation. 
13th December, 1939. 
PURPOSES 


Simonds, J. 
KLECTRICITY —CONSUMER—DOMESTIC TWO-PART 

TARIFF—VALIDITY—ARBITRARY Basis or CHARGE— 

UNDUE PREFERENCE—ELeEctTRIC LIGHTING AcrT, 1882 

(45 & 46 Vict., c. 56), ss. 19, 20—Exvecrric Licnrina 

(CLAUSES) AcT, 1899 (62 & 63 Vict., c. 19), Sched., para. 33 

—KEvecrriciry (Suppty) Act, 1926 (16 & 17 Geo. 5, c. 51), 

s. 42. 

In 1933, one Stevens, being already a consumer of electricity 
under the ordinary flat rate tariff, applied to the corporation for 
a contract to take electric current on their two-part tariff 
for the lighting and heating of his house. The annual charge 
made on him was £15 and the running charge was 3d. a unit 
in winter quarters and $d. a unit in summer quarters. Such 
fixed charges were based on the type and size of the premises 
supplied and particularly on their floor space. The consumer 
paid these rates till 1936, when he found that other houses 
in the same area having the same floor space as his own were 
made the subject of an annual charge of only £7. When he 
applied for a reduction the corporation said that he was such 
a large consumer of heating and lighting that they could only 
reduce the charge of £15 if he submitted to a limit of 
2} kilowatts on his maximum demand at times of peak load. 
Having accepted this restriction for a while, he subsequently 
refused to do so. He also tried to find out the basis on which 
he was charged £15, instead of £7, but the corporation refused 
to tell him. This action was brought by the Attorney- 


General, at the relation of Stevens, and also by Stevens. It 
was claimed that the two-part tariff under which electric 
light and power was supplied to the consumer's house, was 





illegal and ultra vires. A declaration was also sought that the 
consumer was entitled to be supplied under a two-part tariff 
which imposed uniform terms, that the corporation had 
overcharged him, according to the advertised basis of floor 
space, that other consumers, whose electrical demand and 
floor space were similar to his, were charged lower rates and 
that this was an undue preference contravening the Electric 
Lighting Act, 1888, ss. 19 and 20. The consumer also 
claimed that the corporation were not entitled to impose on 
him the limit of 24 kilowatts. 

Stmonps, J., said that the corporation had introduced a 
two-part tariff, not under the Electricity (Supply) Act, 1926, 
s. 42, but under the Electric Lighting (Clauses) Act, 1899, 
para. 33 of the Schedule, whereby they had power to enter 
into agreements with individual consumers. This two-part 
tariff was valid, for if the corporation could, under para. 33, 
enter into an agreement with a single consumer, they could 
enter into similar agreements with other consumers. The 
corporation's two-part tariff was framed on an arbitrary 
basis of the size and nature of the consumer’s demand and 
was also subject to unilateral revision by them without 


notice. It was arbitrary and capricious but not, therefore, 
illegal. The next question was whether this was a case of 


undue preference under the 1882 Act. His lordship, having 
referred to Attorney-General v. Long Eaton Urban Council 
{1915} 1 Ch. 124, and Attorney-General v. Hackney Corporation 
[1918] 1 Ch. 332, said that no explanation was given of the 
basis on which the charge was made on Stevens till the 
corporation’s chief engineer in the witness box said that all 
consumers were charged according to their floor space if, 
on a comparison with past consumption, it appeared that 
they would aot save more than 25 per cent. on their accounts 
by adopting the two-part tariff. But if, as in the case of 
Stevens, it appeared they would save more, their fixed 
charges were considerably increased. Though that dis- 
tinction was made, the evidence showed that the corporation 
had not observed it in practice and in several cases had not 
specially assessed consumers who had made the same saving. 
Stevens was not getting his supply on the same terms as 
other persons in similar circumstances and was entitled to 
a declaration that the corporation were bound to supply 
him without showing undue preference to other consumers. 
He was entitled to judgment and the corporation must pay 
seven-eighths of his costs. The action, so far as the 
Attorney-General was claiming that the two-part tariff was 
invalid, must be dismissed. 

CounseL : Harman, K.C.,J. L. Stone, F. Alcock ; Macassey, 
K.C., and Fitzgerald, &.C. 

Soticrrors: Baileys ; H. EB. Smith, Town Clerk, Wimbledon. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Bismag, Ltd. ». Amblins (Chemists), Ltd. 
Simonds, J. 21st December, 1939. 
Mark—MEDICINAL PREPARATION— PUBLISHED 
CoMPETING ARTICLE—ADVERTISEMENT—MARK 
COMPARISON OF — PRICE WHETHER 
TrapDE Marks Act, 1893 (1 & 2 Geo. 6, 


TRADE 
FoRMULA 
REFERRED TO 
INFRINGEMENT 
c. 22), s. 4. 
The parties were manufacturing chemists. The plaintiffs 

owned a registered trade mark in the word * bisurated ” as 

applied to * bisurated magnesia,” a compound of bismuth 
and magnesia made and sold by them to a published formula. 

The defendants sold preparations manufactured by them in 

their own retail shops, besides proprietary medicines, including 

those of the plaintiffs. They issued a pamphlet printed in 
parallel columns and containing in one column a list of 
certain advertised medicines, most of them sold under some 
trade mark, together with the formula and price, and opposite 
them in the other column a list of medicines with numbers or 
fancy names prepared by the defendants and called * A. Brand 
Preparations.” These competed with the proprietary 
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medicines in the first column and were priced lower. Relating 
to the preparations of the plaintiffs, the first column read : 
* Bisurated magnesia tablets. Analysis: Bismuth Carb., 
Soda Carb., Magnesia Carb. Price 1/3 for about 50 tablets.” 
The second column opposite this read ** Bismuthated magnesia 
tablets. Analysis : ” [similar to the other.] ** Price 30 tablets 
fd.; 75 tablets 1/-. The plaintiffs sought an injunction to 
restrain the defendants from infringing their trade mark in 
the word ** bisurated.” 

Simonps, J., said that the question turned on the Trade 
Marks Act, 1938, s. 4, which dealt with the law formerly 
found in the Trade Marks Act, 1905, s. 39. Under the new 
law a trade mark was the same thing as under the old, but it 
did not follow that the ctatutory rights of the owner might 
not be different. It was said that the defendant had used 
the word “ bisurated ” in relation to goods in respect of which 
it was registered and so as to satisfy the conditions of 
sub-cl. (a) or (6) of s. 4. But the defendants had used the 
word to advertise the plaintiffs’ goods which they were 
prepared to sell. They had not used it in relation to their 
own goods any more than they had used the word 
* bismuthated ” in relation to the plaintiffs’. The plaintiffs 
complained that the defendants were getting the benefit of 
their advertisements to sell their own goods. That might be 
so, but it was not an infringement of a trade mark. The fact 
that the plaintiffs’ goods were sold under a trade mark was 
irrelevant to that consideration. Their case on infringement 
failed. 

CounsEL: Burrell, K.C., and J. Mould (for R. Shaw, on 
war service) ; B. O’ Malley. 

Soxicitors : McKenna & Co. ; Edward Davis, Nelson & Co, 

(Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
Herschthal v. Stewart & Ardern, Ltd. 
Tucker, J. 23rd October, 1939. 
NEGLIGENCE—DEFECTIVE OVERHAUL OF Motor Car—Insury 

THROUGH FALLING OFF OF WHEEL—POSSIBILITY. BUT NO 

CONTEMPLATION OF LNSPECTION OF CAR BEFORE UsE—- 

LIABILITY OF REPAIRER. 

Action claiming damages for negligent overhaul of a 
motor car. 

The defendant company supplied to a limited company 
of which the plaintiff was a director a motor car which they 
had overhauled, and which they knew would be used by him 
for his company’s business. He took delivery of the car on 
the evening of the 11th July, 1938, drove it home, and began 
a journey with it early the next morning. After he had 
proceeded some miles a wheel of the car came off and he 
suffered damage for which he brought this action. Tucker, J., 
found as a fact that, if the defendants owed the plaintiff 
any duty, they had committed a breach of it ; and also that, 
when the car was supplied to the plaintiff, it was not contem- 
plated by either party that there would be such an examination 
of the car as would reveal the defect in question by early 
morning on the next day. 

Tucker, J., said that, while there was an opportunity 
for the plaintiff to examine the car on the material night, it 
was never contemplated that he should do so, and that 
totally different considerations would arise in the case, which 
was not the present case, where such an accident occurred 
weeks or months after the car was delivered. Was the proper 
test to be applied in a case of this kind whether there was an 
opportunity for an intermediate examination, or whether any 
intermediate examination could reasonably be anticipated 
by the defendants ? That question did not arise in Donoghue 
v. Stevenson [1932] A.C. 562. In Malfroot v. Novall, Ltd. 
(1935), 79 Sou. J. 610; 51 T.L.R. 551, Lewis, J., was not 
invited to distinguish between opportunity for examination 
and reasonable expectation that there would be examination. 
He simply expressed the view that “the sidecar was to be 





used without new tests,” and found that it was not properly 
fitted. He held that the principle of Donoghue v. Stevenson, 
supra, applied as well to the repairer as to the manufacturer 
of an article. In Stennett v. Hancock (1939) 83 Sou. J. 379, 
where a wheel came off a lorry which had just been 
repaired, Branson, J., held, following Donoghue v. Stevenson, 
supra, and distinguishing Earl v. Lubbock [1905] 1 K.B. 253, 
that the repairer was liable to anyone suffering injury on the 
road as a result of his negligence, as he was in the same position 
as a manufacturer of an article sold in circumstances preventing 
examination by the purchaser. The point to be determined 
here arose only by inference in Malfroot v. Nowall, Ltd., supra, 
and Stennett v. Hancock, supra. In both cases there must 
have existed the possibility, although not the reasonable 
anticipation, of intermediate examination. Kubach  v. 
Hollands (1937), 81 Sou. J. 766: 53 T.L.R. 1024, and 
Dransfield v. British Insulated Cables, Ltd. (1937), 82 Sou. J. 
95; 54 T.L.R. 11, threw light on the matter. It was difficult 
to reconcile Dransfield v. British Insulated Cables, Ltd., supra, 
with Kubach v. Hollands, supra, because in the latter case 
there was the same ample opportunity for intermediate 
examination as in the former: but in neither case would any 
reasonable person have expected such an_ intermediate 
examination. He (Tucker, J.) preferred what he thought 
was essential to the result of Kubach v. Hollands, supra, 
namely, that the mere existence of the opportunity for 
examination was not sufficient to break the chain or destroy 
the proximate relationship. Grant v. Australian Knitting 
Mills, Ltd., 79 Sou. J. 815; [1936] A.C. 85, tended to support 
the view that it would be putting a narrow interpretation 
on Donoghue v. Stevenson, supra, to say that it only applied 
where there could be no possible intermediate examination. 
The whole trend of Grant v. Australian Knitting Mills, Ltd., 
supra, was contrary to that very limited view of Donoghue v. 
Stevenson, supra. Accordingly, the defendants were liable 
in the present case on the basis that they were the plaintiff's 
neighbours in law and were supplying a dangerous article 
for his use when and in circumstances in which they did not 
anticipate and could not have reasonably anticipated that 
there would be any such intermediate examination as would 
be likely to reveal a defect such as existed in the motor car. 
There must be judgment in their favour. 


CounseL: Borneman; Beyfus, K.C., and Moresby. 
Souicrrors : Oscar Mason & Co. ; Goulden, Mesquila & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Tooke v. Bennett (T.W.) & Co., Ltd, 
Lewis, J. Ist November, 1939. 
MoNEYLENDERS—CoNTRACT—MEMORANDUM WITH BILL oF 

SALE ATTACHED — ONEROUS TERM IN BILL OF SALE ABSENT 

FROM MeremMorRANDUM—Errecrt oN  Contract—Money- 

LENDERS Act, 1927 (17 & 18 Geo. 5, ce. 21), s. 6. . 

Action in respect of moneylending transactions. 

On the 26th May, 1938, the plaintiff entered into the last 
of a series of moneylending transactions with the defendant 
company, who were registered moneylenders. Of the £35 
advanced on the last occasion, £28 15s. 4d. was applied to 
the discharge of the sum remaining due on a transaction of 
November, 1937. The memorandum of the contract of May, 
1938, was in the following terms: * Principal advance, £35 
heing as to £28 15s. 4d. outstanding under a bill of sale dated 
November 25th, 1937, of which the undersigned ” [i.e., the 
plaintiff] ‘‘ was the grantor, and the sum of £6 4s. 8d. now 
handed the undersigned. Interest £14 6s. Rate 40 per cent. 
per annum . Amount payable . . . £49 6s. Security, 
bill of sale dated the 26th May, 1938 (as per copy attached), 
value £35 and the events specified as causes of seizure in s. 7 
of the Bills of Sale Act (1878) Amendment Act, 1882, are as 
appears on the back hereof.” On the back of the memorandum, 
which was duly signed by the plaintiff, paras. (1) to (5) of 
s. 7 of the Act of 1882 were set out. The bill of sale was in 
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statutory form as prescribed by s. 9 of the Schedule to the 
Act of 1882, but it contained the following clause which did 
not appear in the memorandum: “ The grantor ”’ [i.e., the 
plaintiff] “ doth further agree . . . that she will duly pay to 
the grantees the principal sum aforesaid together with the 
interest then due by equal monthly payments of £2 6s. 8d. 
on June 26th next, and the like sum . . . on the 26th day of 
each . . . succeeding month until the said principal sum 
together with the interest then due shall be fully paid and 
that in default of payment of any instalment she will pay 
interest at the rate aforesaid from the date when such instal- 
ment shall so fall into arrear until payment thereof upon such 
part of the said instalment as, if such instalment had been 
punctually paid, would have been applicable in reduction of 
the said principal sum.” The present action was brought by 
the borrower claiming that eight out of the nine transactions 
into which she entered with the defendants were unenforceable, 
and claiming cancellation and delivery of the bill of sale, an 
injunction to restrain the defendants from seizing the plaintiff's 
furniture under the bill, and the reopening of all the transactions 
on the ground of excessive rate of interest and of harshness 
and unconscionableness. It was contended for the plaintiff that 
the memorandum of the 26th May, 1938, was invalid because, 
contrary to s. 6 (2) of the Moneylenders Act, 1927, it did not 
contain all the terms of the contract in that it omitted the 
term of the bill of sale above set out; that a memorandum 
could not be contained in two documents if in the second 
document, being a bill of sale, there were an onerous condition 
not present in the first, reliance being placed on Reading Trust 
v. Spero [1930] 1 K.B. 492; and that, while there might be 
cases where a memorandum of a contract having a bill of sale 
attached to it represented one memorandum, yet the two 
could not be so read together if the bill of sale contained an 
onerous condition. 

Lewis, J., said that Mitchener v. Equitable Investment Co., 
Lid. [1938] 2 K.B. 559, which decided in effect that, where a 
memorandum made no reference whatever to the causes for 
seizure referred to in the Act of 1882, then the memorandum 
did not contain all the terms of the contract, was not directly 
in point. In Reading Trust v. Spero, supra, whereas 
Scrutton, L.J., left open the question whether or not a 
memorandum could be contained in two documents, Greer, 
L.J., was of opinion that it could. The plaintiffs’ argument 
could not be accepted : where there was a memorandum of a 
contract not only referring to the bill of sale, specifying its 
date and value, but also setting out the causes for seizure 
referred to in the bill of sale, and further stating that a copy 
of the bill of sale was attached, it was impossible to hold that 
the two documents could not be read together. They formed 
one document. Further, the argument cou!d not be accepted 
that, where a given transaction was paid off before the due 
date, the rate of interest became thereby increased ; although 
that might be the result arithmetically. His lordship having 
considered the rates of interest charged in certain of the 
transactions, ordered them to be reopened and an account to 
be taken. 

CounsEL : Castle-Miller ; Hallis. 

Soricirors: Humphrey Razzall & Co.; Webster Butcher 


and Sons. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


British Railway Traffic & Electric Co., Ltd. v. Roper. 
Hilbery, J. 13th November, 1939. 


Hire-PurcHasE—ContTRACT—FRAUD—FORMS- SIGNED IN 
BLANK BY PURCHASER AND HANDED TO DEALER—MOoONEY 
FRAUDULENTLY OBTAINED FROM FINANCE COMPANY BY 
DEALER—CLAIM BY COMPANY AGAINST PURCHASER IN 
Contract AND Tort—REFUSAL TO ELECT—-PURCHASER’S 
LIABILITY FOR DEALER’S FRAuD. 


Action tried by Hilbery, J., without a jury. 





In 1938 a motor dealer called Knipe offered to supply the 
defendant, Roper, with a new motor delivery van, taking his 
old one in part exchange for £70. The defendant accordingly 
entrusted Knipe with the negotiation of a_hire-purchase 
transaction of which the details were as follows: Knipe 
presented a set of the plaintiffs’ printed forms to the defendant 
who signed them in blank, entrusting their completion to 
Knipe. The documents comprised a proposal form, a form of 
hire-purchase agreement, a delivery receipt in respect of the 
vehicle whereby the purchaser acknowledged that he had 
received it in good condition, and that he had duly insured it, 
and a banker’s order for the monthly payments specified by 
the agreement. In the proposal form Knipe filled in a registra- 
tion number, and chassis and engine numbers, which really 
belonged to a saloon motor car which Knipe had previously 
sold to another person in the course of his business. He 
dated the form the 19th April, 1938, and stated in it that the 
initial sum payable by the defendant was £35, the balance 
being paid monthly over two years. On the 21st April, the 
plaintiffs wrote to Roper confirming their acceptance of the 
proposal submitted by Knipe and stating that they would 
authorise Knipe to deliver the van to the defendant when, 
among other things, the material documents had been com- 
pleted. Knipe then handed to the plaintiffs the completed 
documents, including the defendant’s signed delivery receipt, 
which also bore the false letters and numbers, and received 
from them a cheque for £91, which he cashed. The 
defendant paid no attention to letters received from the 
plaintiffs relating to the purported transaction, and, having 
had an unsatisfactory conversation with Knipe about the 
non-delivery to him of a new van, regarded his order for a 
new van as cancelled. He was never paid £70 in respect of 
his old van. Two monthly payments had duly been made 
to the plaintiffs on the banker’s order because the defendant 
never thought of cancelling it. The plaintiffs then brought 
this action, claiming as damages for breach of the hire- 
purchase agreement £126, the value of the van, and £36 14s., 
loss of profit, and, alternatively, damages for fraudulent 
misrepresentation. 

Hivsery, J., said that counsel for the plaintiffs had con- 
tended that the plaintiffs need not elect between the two 
wholly inconsistent claims, the one based on the contract as 
being valid and subsisting, and the other based on fraud, 
giving a right to avoid the contract and claim damages. 
The principle that a person cannot at the same time approbate 
and reprobate was stated by Honeyman, J., in Smith v. 
Baker (1873), L.R. 8 C.P. 350, at p. 357, approved by the 
Court of Appeal in Roe v. Mutual Loan Fund (1887), 
19 Q.B.D. 347. By suing in the alternative for-damages for 
fraud without anything further, the plaintiffs were entitled to 
say that they had not waived the tort. In view of the 
authorities, including Rice v. Reed [1900] 1 Q.B. 54, and of 
R.8.C. Ord. XVIII, it was no doubt in order to plead the two 
causes of action in the alternative, although the defendant 
complained that the plaintiffs had in so doing embarrassed 
him in his preparations for trial. When, however, the plaintiffs 
sought, even at the trial, to avoid choosing between the two 
causes, that course became an embarrassment also to the 
court, and also wrong in law, since it involved an attempt to 
approbate and reprobate. Counsel, still maintaining that 
he was entitled to judgment on both claims or to leave it to the 
court to decide between them for him, had eventually decided 
to proceed in tort. As to fraud, the defendant, though 
honest, had acted in a most unbusinesslike way in handing to 
Knipe the forms signed in blank, and he had put Knipe 
forward as having authority to conduct the hire-purchase 
transaction with the plaintiffs on his behalf. Knipe’s wrongful 
acts were within the scope of that authority and the case 
came within the principle of Lloyd v. Grace Smith & Co. 
[1912] A.C. 716, and Uzbridge Permanent Benefit Building 
Society v. Pickard, 83 Sou. J. 297; [1939] 2 K.B. 248. The 
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plaintiffs having paid Knipe the cheque against the fraudulent 
documents which the defendant had, though innocently, 
signed, the defendant was liable for £91 damages, less the 
amount of the two instalments paid. 

CounsEL: Alchin, for the plaintiffs; Casswell, K.C., and 
Gerald Gardiner, for the defendant. 

Souicitors: W.S. Spaull ; Metcalfe, Copeman & Pettefar. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 
Srr CHARTRES BIRON. 

Sir Chartres Biron, Chief Magistrate of the Metropolitan 
Police Courts from 1920 to 1933, died on Sunday, 28th 
January, at the age of seventy-seven. He was educated at 
Eton and Trinity College, Cambridge, and was called to the 
Bar by Lincoln’s Inn in 1886. He devoted himself to criminal 
law, and in due course became Counsel to the Post Office 
and afterwards Treasury Counsel to the London Sessions. 
In 1906 he was appointed Metropolitan Police Magistrate to 
the Old Street Court, later going to Lambeth and Marylebone, 
where he remained until he was transferred to Bow Street 
in 1920. In the same year he was promoted to the post of 
Chief Magistrate, and received the customary honour of 
knighthood. He was the author of numerous books, one of 
which was “ The Law and Practice of Extradition,” published 
in 1903, which he wrote in conjunction with Mr. Kenneth 
Chalmers. 

Mr. E. L. CARLYON. 

Mr. Edmund Laurence Carlyon, solicitor, of Truro, died 
recently at the age of seventy-six. Mr. Carlyon was admitted 
a solicitor in 1887, and was formerly county coroner, a county 
magistrate and a member of the Truro City Council. 


Mr. W. DAWSON. 

Mr. William Dawson, retired solicitor, late of New Square, 
Lincoln’s Inn, has died at the age of eighty-one. He was 
educated at Marlborough College and Hertford College, 
Oxford. He succeeded his father as a solicitor, and he, in 
turn, on retirement was succeeded by one of his sons. A 
continuous legal practice of upwards of ninety years has thus 
been completed. For twenty-nine years he sat on the board 
of the Guardian Assurance Co. 

Mr. J. F. FEARON. 

Mr. John Francis Fearon, solicitor, of Messrs. Fearon & Co., 
solicitors, of Woking, and Victoria Street, Westminster, 8.W.1, 
died on Tuesday, 16th January, at the age of seventy-three. 
He was educated at Marlborough College and Trinity Hall, 
Cambridge, and admitted a solicitor in 1889. 


Me. J. F. FOWLER. 

Mr. James Frank Fowler, solicitor, of Messrs. Guscotte, 
Fowler & Cox, solicitors, of 1, York Buildings, Adelphi, W.C.2, 
died on Saturday, 27th January, at the age of eighty. 
Mr. Fowler was admitted a solicitor in 1885. 


Mr. E. B. WANNOP. 


Mr. Edward Booth Wannop, retired solicitor, formerly senior 
partner in the firm of Messrs. Wannop and Falconer, solicitors, 
of Chichester, died on Wednesday, 24th January, at the age 
of eighty-one. He was admitted a solicitor in 1881. 


AN APPRECIATION :— 
Tue Late Mr. C. G. MAY. 
Mr. R. C. Nesbitt, a former Chairman of the Solicitors’ 
Benevolent Association, writes :— 
_“T am glad to see that Sir Reginald Poole has done 
justice in The Times to our old friend, Charles Gibbons 
May. For so many years he was, so to speak, a landmark 
in our profession that it is sad for us no longer to be able to 
look to him for guidance. He was, it is well said, one of 
the most diffident and modest .of men, but he was always 
available for help to others, 





‘*T well remember Mr. May’s election to the Council of 
The Law Society twenty-one years ago, and the manner in 
which he at once threw himself into the work of its heavy 
committees, where his great experience was of the utmost 
value to us. 

‘* With regard to the Board of the Solicitors’ Benevolent 
Association, at which he was the most regular attendant 
for more than thirty years, may I say how much every 
succeeding chairman, including Sir Reginald Poole and 
myself, owed to May’s detailed knowledge of the charity. 
Nothing pleased him more than to find that since his own 
chairmanship the amount distributed in charity had 
increased from £6,500 to £20,500 last year. Much of this 
increase was due to his zealous efforts. 

‘** T know of many instances of May’s private benevolence. 
He was one of those men who never let his left hand know 
what his right hand was doing. Least of all did he let his 
friends and colleagues know. I feel I should like to add 
this tribute to what has already been said about this good 
and lovable man.”’ 








The Law Society. 


The Law Society held a special general meeting at Chancery 
Lane on the 26th January, with the President, Mr. RANDLE 
F. W. Howmgs, in the chair. 

The PRESIDENT, in his address, said that the solicitors’ 
profession was doing its share and perhaps more in the present 
emergency. Of 16,000 practising solicitors, over 5,000 were 
with the Forces or engaged on some other form of national 
service. As 8,000 were over forty and some were no doubt 
unphysically fit, the profession was not far from the 100 per 
cent. mark. Of The Law Society’s staff nearly 40 per cent. 
were on national service. Those solicitors who remained 
in practice were to the best of their ability keeping the flag 
of the profession flying, carrying on with depleted staffs, going 
to work at early hours and creeping home at night with their 
gas masks in Cimmerian darkness, trying to pay their way 
and bearing the most colossal weight of taxation that the 
country had ever borne. The social side of the Council’s 
activities was nearly at a standstill, and the Council deeply 
appreciated the great trouble the Worthing Law Society had 
taken in vain in preparing the abandoned Provincial Meeting. 

The Council, in dealing with the emergency problems 
which almost exclusively occupied their attention, were guided 
by the efforts their predecessors had made in the last war. 
A Bill dealing with examinations and service under articles 
was soon to be introduced in the House of Lords: it provided 
that any articled clerk could count war service as good service 
under articles if he had been actually employed for an aggregate 
period of two years in the office of a solicitor. The Council 
would also have power to exempt suitable candidates from the 
intermediate examination, to permit articled clerks to take 
their final examination early and to reduce the number of 
examinations held in a year. The register 6f solicitors’ 
qualifications which, by the foresight of Mr. W. H. Crocker, 
the Council had compiled before the war, had proved most 
valuable and was greatly appreciated by Government Depart- 
ments. It enabled the Council to recommend solicitors 
capable of undertaking any required form of service. They 
had added to the staff a man whose sole duty it was to promote 
the interests of the profession in relation to national service— 
a task which included finding Government appointments for 
solicitors who were willing to take them. The staff had 
returned from Newbury, but the house there was ready for a 
second evacuation. 

The Chancellor of the Exchequer had agreed to refund certi- 
ficate duty to those solicitors who were prevented from 
attending to their practices by their engagement on war service. 
The Board of Inland Revenue had been authorised to repay the 
stamp duty in respect of practising certificates of solicitors, 
male or female, who had been or were engaged on active service 
with the fighting forces and who had taken no active part in 
conducting the business of their firm. Solicitors on active 
service who had been admitted for less than three years would 
not lose the advantage of having to pay only half duty on their 
first three practising certificates. The Board would refund the 
stamp duty paid on articles of clerkship where an articled 
clerk lost his life on active service. Practising certificates 
must be taken out even if a refund was to be paid, for other- 
wise the solicitor could not cake a share of the firm’s profits 
and his name could not appear on its notepaper. A law student 
could ask a hardship committee to postpone his liability to 
compulsory service on the grounds that he was soor. to take 
an examination. 
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THE RIGHT OF AUDIENCE. 

The President then made a strong protest at the emergency 
regulation which specifically forbade an applicant to appear 
before a hardship committee by a legal representative. The 
practices of many solicitors had, he said, fallen off, sometimes 
to vanishing point, but the profession had consoled them- 
selves at first by the recollection that in the last war a con- 
siderable amount of business had come their way in the 
representation of applicants before these committees. They 
had, therefore, read with the greatest consternation regula- 
tion 18 of the National Service (Armed Forces) Miscellaneous 
Regulations, 1939, which provided that the applicant might 
appear in person or be represented by a representative of 
any trade union to which he belonged or by any person who 
satisfied the committee that he was a relative or personal 
friend of the party he proposed to represent, but that ** neither 
the applicant nor the Minister may be represented by counsel 
or solicitor.’’ All the expense a solicitor incurred in qualifying 
himself for such duties was thrown away. A conscientious 
objector, however, had the privilege of legal representation, 
a provision which threw a curious light upon the attitude of 
those who had framed the regulation. 

The Council were convinced that the tribunals themselves 
would benefit if legal representation were allowed. Everyone 
with experience of tribunals knew that an application by 
a layman generally caused more trouble and took more time 
than an application by a lawyer. <A lay applicant, even if 
not tongue-tied, usually introduced irrelevant subjects, 
repeated himself and generally wasted time. <A legal repre- 
sentative concentrated on the relevant points and the tribunal 
disposed of the application in less time. Finally, and most 
important, hardship was caused to the public. A young man, 
appearing before a body of gentlemen each old enough to 
be his father or grandfather, might well be tongue-tied, or 
at any rate quite unable to do justice to his case. As older 
classes were called up, thousands of shop-keepers and small 
business men who had been struggling to support their 
families and, perhaps, aged relatives, habitually turned in 
their trouble to their family solicitor, who probably knew 
more about their business affairs then they did. To prevent 
them from employing their solicitors was a gross infringement 
of the constitutional rights of the subject. Under the 
Emergency Powers Act no determination of the Minister, 
of a hardship committee, of the umpire or of any deputy 
umpire might be called in question in a court of law, and 
under the regulations made by the Minister of Labour no 
lawyer had the right even to speak on behalf of a member of 
the public. . 

The Minister had given his reasons for the prohibition. 
First, he said, it was in the interests of the applicant. This 
convention, said the President. could hardly be taken seriously : 
no one could be compelled to instruct a solicitor. Secondly, 
the Minister had said that the question before the tribunal 
was one of fact, not law. Most litigation turned, however, 
more on fact than on law: practically every criminal trial 
turned solely on fact. If this reason were good, then legal 
representation should be denied to the prosecutor or defendant 
in a criminal trial and to the parties in many civil actions. 
The Minister’s third reason was that if some applicants 
could afford legal representation and others could not, it 
would be unfair to the latter. This suggestion, however, 
applied to all litigation: those who could afford the best 
advice were likely to have more success than those who 
could not. 

The Council had written to the Minister of Labour in 
September and received no reply, except an acknowledgment. 
Accordingly, they had turned to the head of the profession, 
the Lord Chancellor. He had given a sympathetic hearing, 
for which the President expressed the Council’s gratitude, 
and the regulation was to be modified intwo ways. Applicants 
appealing to the umpire could be legally represented and a 
solicitor or barrister who satisfied the committee or the 
umpire that he was a relative or personal friend of the applicant 
was not debarred by his profession from appearing on the 
applicant’s behalf. This was an improvement, but the 
Council were far from being satisfied. The number of 
appeals was very small. The matter was one of principle 
and they were continuing their efforts in all possible directions. 

Then there had descended upon the profession the regula- 
tions made on the 10th January by the Board of Trade 
governing price regulation committees. A person charged 
with contravening the Act might not appear by a legal or 
other professional representative, although he might bring 
one to assist him. This was bad enough, but the history of the 
regulation was extraordinary. It was originally drafted to 


permit the alleged offender to be represented by an accountant 
but expressly not by a lawyer, and if the legal members of the 
committee of chairmen of local committees had not taken 
strong action it would no doubt have remained in that form. 





The inquiry before a price regulation committee was the first 
step in proceedings which might ultimately result in the 
accused person being not only fined £500, but also imprisoned 
for two years. The committee itself could only recommend 
a prosecution, but such a recommendation must seriously 
prejudice the case of the defendant. To prohibit legal repre- 
sentation in a matter which might lead to the loss of personal 
liberty was to withhold a right which had hitherto been 
enjoyed by every accused person. The Council had no reason 
to doubt that the Bar felt just as strongly as they did about 
the matter, and they were in communication with the General 
Council of the Bar with a view to joint action. Curiously 
enough, except for an article or two in the legal papers, the 
press, who so jealously guarded the rights of the public, had 
so far not noticed this serious threat to the constitutional 
rights of the subject, and only one question had been asked in 
Parliament. 
COMMISSION ON GOVERNMENT LOANS. 

The Council also felt deeply that solicitors as well as banks 
and stockbrokers should be paid commission on Government 
loans and similar transactions. The Treasury Order of the 
14th October, 1939, which required owners of the Canada 
34 per cent. Loan 1930-50, to offer their holding for sale to the 
Treasury, laid down that the certificate and transfer were to be 
lodged with the Bank of England by a bank or stockbroker, 
to whom the Treasury paid a commission. Many of these 
certificates were in the possession of solicitors. and the 
President could see no reason why the solicitor should not 
be allowed to make the lodgment with the Bank of England 
instead of having to instruct a bank or stockbroker to make it. 
The Council, assuming that other securities would be com- 
pulsorily acquired, wrote to the Treasury on the 6th December 
urging that solicitors should be allowed to carry out the 
transaction: they had received an acknowledgment but no 
reply. Meanwhile, the defence bonds had been acquired, 
and on the 18th January the conversion of the 44 per cent. 
Conversion Loan had been announced and the advertisement 
stated that commission would be paid to banks or stockbrokers. 
Why, the President asked, should the Government not make 
use of the 16,000 practising solicitors as selling agents and pay 
them a commission? The same question would no doubt 
arise again in the near future when a large Government loan 
was issued. Solicitors had been allowed commission in respect 
of consols in 1888 and of the 34 per cent, Conversion Loan in 
1932, and there was no reason why it should be withheld now. 

What. asked the President. did all this exclusion of the 
solicitor mean? These regulations were framed by bureau- 
crats in Whitehall under emergency powers given them by 
the hurried legislation passed on the outbreak of war. Did 
the defence of the realm require these injustices? Did 
Parliament ever intend that the constitutional right of every 
subject to be legally represented, and the rights of audience 
to which solicitors had always been entitled and in return for 
which they made heavy payments to the State, should be 
abrogated ? Was this a conspiracy to eliminate the legal 
profession altogether ? The evils of which Lord Hewart 
complained in ‘The New Despotism’’ were as nothing 
compared with the recent outburst of bureaucratic methods. 
If this matter were allowed to pass, who knew whether or 
how far it might be continued after the war? The appetite 
for power grew with feeding. In Germany there’ was but one 
source of law—Hitler’s decree. The legal profession seemed 
to be rapidly approaching its Gotterdammerung: the state 
where there would be but one source of law—the decree of the 
bureaucrat. To their letters to the Treasury the Council had 


had no answer except the advertisement, last week, of 


commission to be paid to bankers or stockbrokers on 
conversion of the 44 per cent. Conversion Loan. No other 
profession was treated in this way. Why, asked the 
President, was the solicitor’s profession treated as_ the 
Cinderella of the professions? The attitude of the Lord 
Chancellor’s Department, which understood the value and 
importance of the legal profession, was very different. Last 
summer Sir Claud Schuster, K.C., giving evidence before a 
Joint Select Committee on the Solicitors Bill, had said that 
the solicitor was doing a valuable public work in which the 
country had to depend on his intelligence and faithfulness 
for a great many things. Solicitors paid far more to the 
State than other professions. For years the rights of the 
profession had been assailed from every side. Accountants, 
estate agents, banks, insurance companies and the Public 
Trustee were pecking like a flock of sparrows at what used 
to be the solicitors’ preserves. The war would not be won 
any more quickly by permitting injustices at home. 
COMPENSATION FOR REQUISITIONED PROPERTY. 

Since the signing of Magna Carta in 1215 until the passing 
of the Compensation (Defence) Act, 1939, on the Ist September, 
the law of the country had been that if the executive took the 
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property of the subject, they must pay its value. The 
Indemnity Act, 1920, as construed by the Court of Appeal, 
provided that direct loss as well as rent should be paid for. 
The present Act provided for payment of rent but not 
compensation for direct loss. A member of The Law Society 
had said in a letter to The Times that he doubted whether it 
was the will of the people of this country that the equitable 
principle which had prevailed since the earliest times should 
be abandoned and whether Parliament had been aware that 
for the first time in the history in the country they were 
legislating for inequality in sacrifice. It amazed the President 
that the country had not made a greater outcry over the 
needless injustice and appalling waste of public money caused 
by the commandeering of hotels which had never been used. 

In conclusion, Mr. Holme dealt with some of the changes 
which had taken place on the Council. 
Bristol, had not offered himself for re-election, and the Council 
much regretted his absence. Mr. R. N. Blaker, after being 
an extraordinary member for twenty-five years, had not 
sought re-election last year, and the Council greatly missed 
his help. Mr. C. G. May had died recently in his eighty-fifth 
year, He had been a member of the Council for over twenty 
years, during which time he had kept himself in the closest 
touch with every sphere of its activities and his great 
experience and sound judgment had been placed constantly 
and unreservedly at the disposal of his colleagues and had 
proved of the utmost value to them. The President closed 
his address with an exhortation to members to do their 
utmost to win the war. 


Mr. C. L. NorRDOoN suggested as an addition to the list of 


reserved occupations that of filler-up of forms. <A solicitor’s 
time seemed nowadays to be wholly taken up in complying 
with various petty restrictions. Even in conducting a simple 
mortgage transaction he had to fill up under the National 
Defence Regulations a form answering all sorts of petty 
inquiries, and if he did not do so, doubts might be cast upon 
title. All draft legislation ought to be first submitted to the 
Council of The Law Society to ensure that it should be 
workable by the men who had to work it. Members were in 
whole-hearted support of the President’s stand against the 
encroachment of bureaucracy. It was wrong that so many 
solicitors went into Government Departments. There should 
be no connection between the profession and the executive. 
Solicitors stood between the Government and the public, 
and should do everything in their power to maintain complete 
and absolute independence. 

Mr. L. Spiro, however, complained that not) enough use 
was being made of solicitors in Government employment 
This was not only a loss to the country but was hard on the 
men who were ready and anxious to serve. Barristers were 
treated much more favourably, but solicitors had had more 
experience of administration and possibly knew as much law. 
Solicitors who had suffered loss of practice should be given a 
chance of earning their own living in posts where they would 
be usetul. 

Mr.A. G.ANDERSON (Manchester) protested at the abominable 
rudeness of ‘‘ upstart: jack-in-office bureaucrats ’’ against a 
noble profession. He proposed, when a client instructed 
him to appear before a tribunal where he had no right of 
audience. te attend its sitting and make a public protest 
against the regulation which prevented him from being heard. 

Mr. MAcNAB TAYLOR suggested that the Council should 
enlist the help of the professional bodies in Scotland and 
Ireland in their attempt to win appreciation of the national 
services of solicitors. 

Mr. B. B. CouEN asked whether the Council's representations 
to the Lord Chancellor had covered attendance before all the 
tribunals before which solicitors were denied audience, and 
whether any solicitor members of Parliament would press 
the matter. 

The PRESIDENT applied to both questions in the affirmative. 

Mr. S. C. T. LirrLewoop said that members had known 
nothing until that meeting of the work which the Council 
had done for them in the last two months. He would be 
sorry if the meeting broke up before members had shown their 
gratitude and promised their support. Standing orders 
prevented him from moving a vote of thanks, but he asked 
members who agreed with him to hold up their hands. By a 
unanimous show of hands and loud applause the meeting 
left no doubt of its whole-hearted agreement with the 
President’s remarks. 





At a meeting of the Council of the Incorporated Society 
of Auctioneers and Landed Property Agents, held in London 
on 26th January, Captain Bernard Thorpe, of Messrs. Bernard 
Thorpe & Partners, 32, Millbank, London, S.W.1, was re- 
elected President for 1940-41. Mr. J. P. Boxhall, of Messrs. 
Powell & Powell, 26, High Street, Cardiff, was elected a 
Vice-President of the Society. 


Mr. Sefton Clarke, of 





War Legislation. 


(Supplementary List, in alphabetical order, to those published> 
week by week, in THE SOLIctroRS’ JOURNAL, from the 
16th September, 1939, to the 27th January, 1940, inclusive.) 

ROYAL ASSENT. 

The following Bills received the Royal Assent on the 
3lst January :— 

Czecho-Slovakia (Financial Claims and Refugees). 
Gas and Steam Vehicles (Excise Duties). 
India and Burma (Miscellaneous Amendments). 


Progress of Bills. 
House of Lords. 


Mental Deficiency (Scotland) Bill [H.L.]. 
Read First Time. [3ist January. 


House of Commons. 


Agriculture (Miscellaneous War Provisions) Bill [H.C.]. 
Read First Time. {24th January. 
Industrial Assurance and Friendly Societies (Hmergency 

Protection from Forfeiture) Bill [H.C.]. 
Read Second Time. 
Old Age and Widows’ Pensions Bill [H1.C. ]. 
Read First Time. 
Trade Boards and Road 
Provisions) Bill [H.C.!. 
Read Second Time. 


[31st January. 


[24th January. 
Haulage Wages (Emergency 
[31st January. 


Statutory Rules and Orders. 


Customs. The Export of Goods (Control) (No. 2) 


No. L038. 
Order, dated January 22. 


No. 71. Customs. The Import Duties (Drawback) (No. 1) 
Order, dated January 23. (Wooden Bobbin 
Blocks). 

Nos. 92 & 97. Customs. The Import of Goods (Prohibition) 


(Nos. 3 & 4) Orders, dated January 22 and 24, 

Emergency Powers (Defence). Bacon Industry. 
The Defence (Agriculture and Fisheries) Regula- 
tions (Part Il Commencement) Order, dated 
January 12. 


No. 63. 


No. 76 Emergency Powers (Defence). The Bacon Market- 
ing Scheme, 1933 (Modification and Suspension) 
Order, dated January 12. 

No. 72 Kmergency Powers (Defence). The Currency 


Restrictions Exemption (Export to Channel 
Islands) Order, dated January 19. 

Kimergency Powers (Defence). Food. Order, 
dated January 25, amending the Directions 
dated January 6, under the Rationing Order, 
1939. 

The Dried Fruits 


No. 93 Jmergency Powers (Defence). 
(Maximum Prices) Order, dated January 22. 

No. 64 Smergency Powers (Defence). Livestock Industry. 
The Defence (Agriculture and _ Fisheries) 
Regulations (Part II] Commencement) Order, 
dated January 12. 

No. 112 Kmergency Powers (Defence). The Control of 
Mercury (No. 3) Order, dated January 25. : 

No. 77 Emergency Powers (Defence). The Pigs Market- 
ing Scheme, 1933 (Modification and Suspension) 
Order, dated January 12. 

No. ILI Emergency Powers (Defence). The Potatoes 


(Provisional Prices) Order, dated January 25. 

Smergency Powers (Defence). The Control of 
Rayon (No. 3) Order, dated January 22. 

Emergency Powers (Defence). Order, dated 
January 24, amending the Sugar (Weights and 
Measures) Order, 1940. 

dmergency Powers (Defence). The Control of 
Timber (No. 8) Order, dated January 24. 

Iimergency Powers (Defence). The Control of 
Trade by Sea (Amendment) Order, dated 
January 20, 

Factories (Saturday Exception) Regulations, dated 
January 19. 

National Health Insurance (Juvenile Contributors) 
(Interpretation) Regulations, dated December 13. 

National Health Insurance (Arrears) Amendment 
Regulations, dated December 13. 

National Health Insurance (Navy, 
Air Force) Amendment Regulations, 
December 20. 


No. 98. 


No. LOG. 


No. 90. 


Army and 
dated 
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(Channel Islands) 


Nos. 87 & 88. 
dated 


Trading with the Enemy 
and (Isle of Man), Orders in Council, 
January 16. 

Trading with the Enemy (Custodian) (Amendment) 

Order, dated January 23. 

Trading with the Enemy. Transfer of Securities 

to Enemy Subjects. Licence, dated January 25. 
Unemployment Insurance (Subsidiary Employments) 

Order, dated December 20. 

Wheat (Anticipated Supply) Order, dated January 18. 


No. 94. 
No. 105. 
No. 1922. 
No. 68. 
Non-Parliamentary Publication. 
STATIONERY OFFICE. 


List of Emergency Acts and Statutory Rules and Orders, revised to 
November 14, 1939. Supplement 8, January 24, 1940. 


Copies of the above Acts, Bills, S.R. & O.’s, etc., can be 
obtained through The Solicitors’ Law Stationery Society, Ltd.. 
22, Chancery Lane, London, W.C.2, and Branches. 








Legal Notes and News. 


Honours and Appointments. 


The King has approved a recommendation of the Home 
Secretary that Mr. G. R. BLANco WHITE, K.C., be appointed 
Recorder of Croydon, to succeed Mr. R. F. Colam, K.C., 
who has resigned. 

The India Office announces that the King has been pleased 
to approve the appointment of Mr. LIONEL CLIFFORD HORWILL, 
I.C.S., at present an acting Judge of the High Court of Judica- 
ture at Madras, to be a Puisne Judge of that High Court, 
in the vacancy that will occur on the retirement this month 
of Mr. Justice Stodart. 


Notes. 


Mr. Justice Stable has directed that the Assizes appointed 
to be held at Mold on Monday, 12th February, shall not be 
held, and that all matters which would have come before 
that court shall be dealt with at the Assizes at Ruthin on 
Monday and Tuesday, 5th and 6th February. 


Wills and Bequests. 


Mr. Charles John Hainsworth, solicitor, 
left £15,263, with net personalty £15,228. He 
to Harpenden Memorial Nursing Centre. 

Mr. John Yalden Hay, solicitor, of Bromley, Kent, left 
£5,601, with net personalty £1,307. He left £50 to the 
S.P.G. and £50 to the Universities’ Mission to Central Africa. 

Mr. William Thomas Holland, solicitor, of Hampstead, 
and of Billiter Avenue, E.C., left £25,974, with net personalty 
£25,233. 


of Harpenden, 
left £350 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CouRT. Mr. Justice 
Rota. No. 1. FARWELL, 

Mr. Mr. Mr. 
Andrews Jones More 
Jones Ritchie Reader 
Ritchie Blaker Andrews 
Blaker More Jones 
More Reader Ritchie 
Reader Andrews Blaker 


Group A. Group B. 

Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDs. CROSSMAN. Morton. 
Witness. Non- Witness. Non- 

Witness. Witness. 
Mr. Mr. Mr. Mr. 
Andrews Ritchie Blaker Reader 
Jones Blaker More Andrews 
Ritchie More Reader Jones 
Blaker Reader Andrews Ritchie 
More Andrews Jones Blaker 
Reader Jones Ritchie More 


DATE. 


Feb. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 8th February, 1940. 
Middle 


Div. Price 
Months. 





Flat [2 Approx 
\mate Yield 
— | with 


31 Jan. 

1040._Y'6_ redemption 
s. d. | £8. d. 
13 3 9 
7 


~ 
— 


ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after ; S FA 108} 
Consols 24% .. i . JAJO 74 
War Loar 3 4% 1952 or r after . - 99 
Funding 4% Loan 1960-90 1113 | 
Funding 3% Loan 1959-69 98 
Funding 23% Loan 1952-57 . 
Funding 24% Loan 1956-61 . 902 
Victory 4% Loan Av. life 21 years a 3 1103 
Conversion 5% Loan 1944-64 ss N lll 
Conversion 3$% Loan 1961 or after 100 
Conversion 3% Loan 1948-53 ia MS 101 
Conversion 249%, Loan 1944 49 2 100 
National Defence Loan 3% 1954-58 100 
Local Loans 3% Stock i912 or after JAJO 86 
Bank Stock .. - x ar AO 339 
Guaranteed 232% Stock (Irish Land 

Act) 1933 or after .. - es JJ 8g 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after ba a JJ 87 
India 44% 1950-55 . MN 110 
India 34% 1931 or after . JAJO 91 
India 3% 1948 or after . JAJO, 78 
Sudan 43% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 107 
L.P.T.B. 45% “ T.F.A.” Stock 1942-72. JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 
COLONIAL SECURITIES 
*Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 4°% 1953-58 sie ie MS 
*Natal3% 1929-49 .. ..  .. JJ 
*New South Wales 3}% 1930-50... JJ 
*New Zealand 3% 1945 si Ae 
Nigeria 4% 1963 a ss .- AO 
Queensland 3$% 1950-70... JJ 
*South Africa 34% 1953-73 --_ mn 
*Victoria 34% 1929-49 ss » 
CORPORATION STOCKS 
Birmingham 3% 1947 or after ee JJ 
Croydon 3% 1940-60 os ae 
*Essex County 34% 1952-72 — 
Leeds 3% 1927 or after JJ 
Liv erpool 34% Redeemable by agree- 

ment with holders or by purchase .. JAJO 
London County 24%, Consolidated 

Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 
*London County 3$% Consolidated 

Stock 1954-59 ; ie FA 
Manchester 3% 1941 or ‘after sn, 
*Metropolit: unt ‘onsd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “A” 

1963-2003 .. os o» > AO 

Do. do. 3% “ B” 1934-2003 .. MS 

Do. do. 3% “ E” 1953-73 — 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 . MN 
Nottingham 3% Irredeemable MN 
Sheffield Corp. 33% 1968... °° JJ 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture  .. JJ 
Gt. Western Rly. 44% Debenture .. JJ iil 
Gt. Western Rly. 5% Debenture .. JJ) 122 
Gt. Western Rly. 5% Rent Charge.. FA 114 
Gt. Western Rly. 5% Cons. Guaranteed MA 114 
Gt. Western Rly. 5% Preference MA’ 99} | 
Southern Rly. 4% Debenture JJ 1053 
Southern Rly. 49, Red. Deb. 196 2-67 JJ 1054 
Southern Rly. 5% Guaranteed MA 114 | 
Southern Rly. 5 5% Preference MA’ 1904 

* Not available to Trustees over par, 


t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 
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